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1.  Please could you provide me with any policy’s and written guidance that you provide to 
staff who write and/or amend any part of an ehcp. 
Please find the following documents: 

• SEND Code of Practice 2014. 

• The Noddy Guide 

• EHCP Process Maps 

 
2.  Please could you also provide a copy of the training matrix or any such training 
programme that contains details of the training that staff who work in statutory send 
services complete to enable them to perform their role. 
Please find the following excel sheet titled Training Matrix 
 
3.  Finally could you please provide copies of any statements that have been have been 
shared with staff to update/supersede the above for example written statements regarding 
the removal of information from section K of EHCPs and advice regarding consulting 
schools upon the issue of each draft plan. 
Please find the following documents: 

• Section K Position Statement 

• IPSEA EHCP Checklist 

• LA Duties to Consult 
  
In addition, within service briefings, staff are reminded of their duty to consult parental 
preference, current and closest settings upon the issue of the draft plan. 
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EHC plan checklist 
 

Copyright © IPSEA 2023 

This checklist sets out what legally must be included as a minimum in any 
education, health and care plan (“EHC plan”) issued by a local authority 
(“LA”) under Part 3 of the Children and  Families Act 2014 (“the Act”) 
(section 37) and the statutory guidance contained in the Special 
Educational Needs and Disability Code of Practice 2015 (“the Code”). 
The checklist is also based on the Special Educational Needs and 
Disability Regulations 2014 (“the SEND Regs”). 

The sections we have used are required by the law and must be kept 
separate and referred to by alphabetical reference. They do not have to 
appear in alphabetical order. Practically, all EHC plans should include 
basic details of the child, young person and their parents such as name, 
date of birth etc. 

If an EHC plan does not contain all of the sections which are required1 
then it will not be legally compliant.  

We suggest that this checklist can be used by: 

• Parents/young people who are being consulted on the 
contents of a draft EHC plan, or are supporting their LA in 
developing a standard format for an EHC plan for their 
area; 

• Independent Supporters, Information, Advice & Support 
Services and anyone else guiding parents or young people 
through the process of statutory assessment potentially 
leading to an EHC plan; 

• Schools receiving or advising on the contents of new EHC 
plans; 

• LAs to ensure that their EHC plan format is compliant with 
the minimum legal requirements. 

 
1 Not all will be needed in every case; for example, not every parent/YP will want 
a personal budget or direct payments. In that case, the unnecessary sections 
should simply be left blank or marked ‘not applicable’. 

The four underpinning principles 
 

The preparation process and the contents of the EHC plan must reflect 
the four key statutory principles which LAs are required to have regard to: 

 

(a) the views, wishes and feelings of the child and his or her parent, or 
the young person; 

(b) the importance of the child and his or her parent, or the young 
person, participating as fully as possible in decisions relating to the 
exercise of the function concerned; 

(c) the importance of the child and his or her parent, or the young 
person, being provided with the information and support necessary 
to enable participation in those decisions; 

(d) the need to support the child and his or her parent, or the young 
person, in order to facilitate the development of the child or young 
person and to help him or her achieve the best possible 
educational and other outcomes. 

(Section 19 of the Act.) 
 

EHC plans should also be “clear, concise, understandable and accessible 
to parents, children, young people, providers and practitioners” 
(paragraph 9.61 of the Code).  

The law requires needs and provision to be “specified”, which case law 
has established means they should not be vague, especially in the 
provision sections. 

 

https://www.gov.uk/government/publications/send-code-of-practice-0-to-25
https://www.gov.uk/government/publications/send-code-of-practice-0-to-25
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SECTION 
A: 

 

The views, 
interests and 
aspirations of 
the child and 
their parents, 
or of the 
young person 

Reg 12 requires the LA sets out the views, interests and 
aspirations of the child and his parents or the young person. 
This could include: 

• Details about the child or young person’s aspirations 
and goals for the future (but not details of outcomes to 
be achieved – see paragraphs 9.64 – 9.69 of the Code 
for more on outcomes for guidance). When agreeing the 
aspirations, consideration should be given to the child or 
the young person’s aspirations for: 

o paid employment;  

o independent living; and  

o community participation. 

• Details about play, health, schooling, independence, 
friendships, further education and future plans including 
employment (where practical). 

• A summary of how to communicate with the child or 
young person and engage them in decision-making. 

• The child or young person’s history. 

If written in first person, the plan should make clear whether 
the child or young person is being quoted directly, or if the 
views of the parents or professionals are being represented. 

 

• The plan is a formal legal document. Some plans 
call this section ‘All about me’. We query whether 
writing in the first person is appropriate unless 
specifically requested by the child/young person. 

• As the heading indicates, where the EHC plan is 
for a child the aspirations of the parents should be 
recorded as well as that of the child. 

 

SECTION 
B: 

 

 

The child or 
young 
person’s 
special 
educational 
needs 

All of the child or young person’s identified special 
educational needs (“SEN”) must be specified (section 37 of 
the Act).  

 

SEN may include needs for health and social care provision 
that are treated as special educational provision because 
they educate or train a child or young person (see section 
21(5) of the Act and paragraphs 9.73 of the SEN Code 
onwards). 

• A SEN is a learning difficulty or disability which 
requires special educational provision. Special 
educational provision is educational or training 
provision that is additional to, or different from, that 
made generally for others of the same age in 
mainstream schools or other settings, or any 
educational provision for a child under two. 

• Each and every SEN must be specified, whether it 
is to be provided for by the early years 
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provider/school/FE college, the LA, the health 
service or any other provider.  

• If the child or young person needs health or social 
care provision that educates or trains them (such 
as speech and language therapy), then the need 
for that provision must be specified in this section. 

• If the same broad area of need requires more than 
one type of provision (e.g. physical difficulties may 
require both physio and occupational therapy) it 
must be split into more than one need, e.g. gross 
motor difficulties, fine motor difficulties. A judge has 
compared this section to a list of symptoms, each 
of which must be answered by an item in the list of 
special educational provision. 

 

SECTION 
C: 

 

The child or 
young 
person’s 
health care 
needs which 
relate to their 
SEN 

 

Reg 12 requires that the EHC plan must specify any health 
needs which relate to the child or young person’s SEN. 
Some health care needs, such as routine dental health 
needs, are unlikely to be related (paragraph 9.69 of the 
Code). 

 

The Integrated Care Board (ICB) (previously the Clinical 
Commissioning Group (“CCG”) until July 2022) may also 
choose to specify other health care needs which are not 
related to the child or young person’s SEN (for example, a 
long-term condition which might need management in a 
special educational setting). 

 
 

• Section C concerns needs for health care. 
Educational needs arising from health issues are 
listed in Section B. 

• Despite the comment in the Code, some children 
and YP with SEN may need to use dentists or 
other health professionals trained for people with 
SEND for their dental or other health needs. 
Parents should try to ensure that these needs at 
least feed into the Joint Strategic Needs 
Assessments by LAs and ICBs so that 
commissioners of services are aware of the 
demand. This need could be specified in section C 
of an EHC plan. 
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SECTION 
D: 

 

 

The child or 
young 
person’s 
social care 
needs which 
relate to their 
SEN or to a 
disability 

Reg 12 requires that the EHC plan must specify any social 
care needs which relate to the child or young person’s SEN. 

 

The Code states any social care needs which require 
provision for a child or young person under 18 under section 
2 of the Chronically Sick and Disabled Persons Act 1970 
must be specified. This reflects the fact that the Act requires 
this provision to be specified in an EHC plan (see section H 
below) 

 

The local authority may also choose to specify other social 
care needs which are not linked to the child or young 
person’s SEN or to a disability. This could include reference 
to any child in need or child protection plan which a child 
may have relating to other family issues such as neglect. 
Such an approach could help the child and their parents 
manage the different plans and bring greater co-ordination of 
services. Inclusion of this information must only be with the 

consent of the child and their parents.  

 

• An EHC assessment must include information  on 
the child or young person’s social care needs (Reg 
6(1)(e)). If appropriate, this will entail a statutory 
assessment under children’s or adults’ social care 
legislation. Services must co-ordinate their 
statutory assessments so that families experience 
a streamlined process. 

• For children and young people under 18, the 
process of managing individual children’s social 
care assessments is set out in the statutory 
guidance Working Together to Safeguard Children 
2013.  

• For young people over 18, any assessment will be 
subject to adult social care processes and the Care 
Act 2014, and para 3.56 of the Code. 

 

SECTION 
E: 

 

The outcomes 
sought for the 
child or young 
person 
(including 
outcomes for 
life) 

Section 37 of the Act and Reg 12 require that the EHC plan 
must specify the outcomes sought for the child or young 
person. 

 

The Code states there should be a range of outcomes over 
varying timescales, covering education, health and care as 
appropriate but recognising that it is the education and 
training outcomes only that will help determine when a plan 
is ceased for young people over 182. Therefore, for young 

• IPSEA stresses the necessity for all parties of 
clearly identifying which outcomes relate to 
education and training. 

• In S v Worcestershire CC (SEN) [2017] UKUT 
0092 (AAC) judge Mitchell described outcomes as 
the function of the special educational provision, 
describing what the provision is designed to 
achieve. 

 
2 While for a young person over 18 an LA must have regard to whether the education and training outcomes in their EHC plan are met, it can only stop the EHC plan if 
the plan is no longer necessary (section 45 of the Act). 

https://www.gov.uk/government/publications/working-together-to-safeguard-children
https://www.bailii.org/uk/cases/UKUT/AAC/2017/92.pdf
https://www.bailii.org/uk/cases/UKUT/AAC/2017/92.pdf
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people aged over 17, the EHC plan should identify 
clearly which outcomes are education and training 
outcomes. See para 9.64 of the Code for more detail on 
outcomes. 

 

At para 9.66 the Code says an outcome can be defined as 
the benefit or difference made to an individual as a result of 
an intervention. 
 

There must be a clear distinction between outcomes and 
provision. The provision should help the child or young 
person achieve an outcome; it is not an outcome in itself. 
 

Outcomes should be specific, measurable, achievable, 
realistic and time bound (SMART). See para 9.66 of the 
Code. 

 

The section can include: 

• Steps towards meeting the outcomes. 

• The arrangements for monitoring progress towards 
these outcomes, including review and transition 
arrangements for the EHC plan and the 
arrangements for setting and monitoring shorter term 
targets by the early years provider, school, college or 
other education or training provider. 

• Forward plans for key changes in a child or young 
person’s life, such as changing schools or moving on 
to adult care and/or from paediatric services to adult 
health or moving from further education to adulthood.  

• For children and young people preparing for the 
transition to adulthood, the outcomes should include 
those that will prepare them well for adulthood and 

• The principles require LAs to facilitate the 
development of the child or young person to 
achieve the “best possible” educational and other 
outcomes (one of the legislation’s four 
underpinning principles: see introduction). 

• Schools do not have prescribed duties to meet with 
parents or review EHC plans outside of annual 
reviews, so it may be helpful to describe in Section 
E how this will be done – for example, that they will 
meet with parents three times a year to assess 
progress towards shorter-term targets. 
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which are clearly linked to the achievement of the 
aspirations in section A. 

 

SECTION 
F: 

 

The special 
educational 
provision 
required by 
the child or 
young person 

 

 

 

Section 37 of the Act requires the LA to specify the special 
educational provision required. Reg 12 requires that this is 
set out in section F of an EHC plan. 

 

Provision must be detailed and specific and should normally 
be quantified, for example, in terms of the type, hours and 
frequency of support and level of expertise, including where 
the support is secured through a Personal Budget. 

 

Provision must be specified for each and every need 
specified in Section B. It should be clear how the provision 
will support the outcomes. 

 

Where health or social care provision educates or trains a 
child or young person, it must appear in this section (see 
section 21(5) of the Act and para 9.73 of the Code). 

 

There should be clarity as to how advice and information 
gathered as part of the EHC needs assessment has 
informed the provision specified. Where the local authority 
has departed from that advice, they should say so and give 
reasons for it. 

 

In some cases, flexibility will be required to meet the 
changing needs of the child or young person including 
flexibility in the use of a Personal Budget. 

 

The plan should also specify: 

• All special educational provision required to be put 
in place to support a child/young person in 
education and training should be specified. If it is 
needed it must be included, without regard to cost 
or convenience. Health authorities cannot veto 
provision provided by health which educates or 
trains the child or young person being included in 
this section. 

• The requirement to specify provision remains 
whether that provision is to be made by the 
school/institution, the LA, or other providers. 

• Note that provision must normally be quantified in 
terms of hours etc. This is a legal requirement. 
Exceptions to this, i.e. cases where flexibility is 
needed to meet the changing needs of a 
child/young person, are extremely rare in the 
experience of IPSEA. Case law has established 
that this flexibility may be written into the Plan only 
to meet the needs of the child/young person, not 
those of the school or the LA’s systems. In any 
event an LA can review an EHC plan at any point if 
a child’s or young person’s needs change rapidly 
and therefore provision must be changed. 

• LAs should resolve conflicts between advice from 
different sources and state why they have reached 
their resolutions. 

• If the child is in or beyond Year 9 (broadly 
speaking,14 years old or older) this section must 
also set out the special educational provision 



IPSEA EHC Plan Checklist 
Page 7 of 12 

Copyright © IPSEA 2023  February 2023 

  What the Act, SEN Regs and Code says IPSEA notes 

• any appropriate facilities and equipment, staffing 
arrangements and curriculum; 

• any appropriate modifications to the application of the 
National Curriculum, where relevant; 

• any appropriate exclusions from the application of the 
National Curriculum or the course being studied in a 
post-16 setting, in detail, and the provision which it is 
proposed to substitute for any such exclusions in 
order to maintain a balanced and broadly based 
curriculum; 

• where residential accommodation is appropriate, that 
fact; 

• where there is a Personal Budget, the outcomes to 
which it is intended to contribute (detail of the 
arrangements for a Personal Budget, including any 
direct payment must be included in the plan and 
these should be set out in section J).   

 

 

required  to assist in the preparation for adulthood 
and independent living, for example, support for 
finding employment, housing or for participation in 
society.  

• Therapies which educate or train a child/young 
person must be specified in this section instead of 
appearing in the health care provision or social 
care provision sections. For instance, where 
occupational therapy is required for educational 
activities, e.g. to enable stable sitting at a desk or 
gripping pens, manipulating objects etc., the 
provision must appear in this section.  

• Case law has established that since 
communication is so fundamental in education, 
speech and language therapy should normally be 
recorded as special educational provision unless 
there are exceptional reasons for not doing so. The 
Code reflects this too (see para 9.74). 

• Once specified in this section, the LA must 
“secure” the provision, i.e. they must ensure that it 
is made. If a health body ceases to make the 
provision in this section, the duty falls on the LA. 
An LA may well delegate funding to a school or 
post 16 institution, but if those institutions cannot 
make the provision out of that funding, then the LA 
is legally obliged to do so (section 42  of the Act). 

 

SECTION 
G: 

Any health 
provision 
reasonably 
required by 
the learning 

Section 37 of the Act requires the specification of health care 
provision.  

 

• Where LAs depart from advice, they should say so 
and give reasons for it. LAs should resolve conflicts 
between advice from different sources and state 
why they have reached their resolutions. 

• Occupational therapy and physiotherapy or other 
therapies will be listed as educational provision 
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difficulties or 
disabilities 
which result in 
the child/ YP 
having SEN 

Provision must be detailed and specific and should normally 
be quantified, for example, in terms of the type of support 
and who will provide it.  

 

It should be clear how the provision will support achievement 
of the outcomes, including the health needs to be met and 
the outcomes to be achieved through provision secured 
through a personal (health) budget. 

 

It should be clear how advice and information gathered has 
informed the provision specified. 

 

Health care provision reasonably required may include 
specialist support and therapies, such as medical treatments 
and delivery of medications, occupational therapy and 
physiotherapy, a range of nursing support, specialist 
equipment, wheelchairs and continence supplies. It could 
include highly specialist services needed by only a small 
number of children that are commissioned centrally by NHS 
England (for example, therapeutic provision for young 
offenders in the secure estate). 

 

The LA and ICB may also choose to specify other health 
care provision reasonably required by the child or young 
person, which is not linked to their learning difficulties or 
disabilities, but which should sensibly be co-ordinated with 
other services in the plan. 

 

See section 42 of the Act and paragraph 9.141 of the Code 
for details of duties on the health service to maintain the 
health care provision in the EHC plan. 

 

when they educate or train a child or young person. 
It may be possible for therapy to appear under both 
health and educational provision if some provision 
relates to educational needs and some provision is 
needed for a health need. Case law has 
established that speech and language therapy is 
normally always special educational provision as 
communication is so fundamental to learning 
(Section F). 

• If the child is in or beyond Year 9 (broadly 
speaking, 14 years old or older) the health care 
provision must include that required to assist in the 
preparation for adulthood and independent living. 

• Once specified in this section, the provision must 
be secured by the relevant health commissioning 
body. Only provision “reasonably” required must be 
included in this section, and health authorities can 
refuse to have provision included whether 
reasonably required or not. This section is 
therefore open to provision not being included on 
grounds of cost or convenience, unlike special 
educational provision in Section F. Once specified, 
the provision must be secured (section 42 of the 
Act). 

• Where social care or health care educates or trains 
it must go in Section F as special educational 
provision.  

• Parents of children with very severe health needs 
may be able to ask for continuing care. Those 18 
or over with severe health needs may be entitled to 
continuing healthcare. Details of continuing care 
/continuing healthcare could be included in section 
G. 

http://www.nhs.uk/CarersDirect/guide/practicalsupport/Pages/continuing-care-children.aspx
https://www.nhs.uk/conditions/social-care-and-support-guide/money-work-and-benefits/nhs-continuing-healthcare/
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SECTION 
H1: 

Any social 
care provision 
which must be 
made for a 
child/ YP 
under 18 
resulting from 
s.2 
Chronically 
Sick & 
Disabled 
Persons Act 
1970 (CSDPA) 

Section 37 of the Act requires the specification of social care 
provision.  

 

Provision should be detailed and specific and should 
normally be quantified, for example, in terms of the type of 
support and who will provide it (including where this is to be 
secured through a social care direct payment). 

 

It should be clear how the provision will support achievement 
of the outcomes, including any provision secured through a 
Personal Budget. There should be clarity as to how the 
advice and information gathered has informed the provision 
specified. 

 

Section H1 of the EHC plan must specify all services 
assessed as being needed for a disabled child or young 

person under 18, under section 2 of the Chronically Sick 
and Disabled Persons Act 1970 (“CSDPA”). These 
services include: 

• practical assistance in the home  

• provision or assistance in obtaining 
recreational and educational facilities at home 
and outside the home  

• assistance in travelling to facilities  

• adaptations to the home  

• facilitating the taking of holidays  

• provision of meals at home or elsewhere  

• Section H1 relates only to children and young 
people under 18 who are receiving social care 

provision under section 2 of the Chronically Sick 
and Disabled Persons Act 1970 (“CSDPA”). 

• The statutory guidance Working Together to 
Safeguard Children requires that within one 
working day of a referral to social services, a 
decision is made as to the nature of services and 
assessments (e.g. child in need or child protection, 
or both). Provision of services can begin 
immediately; it need not await completion of the 
social services assessment. Where these services 
are provided in accordance with Section 2 of the 
CSDPA these must be detailed in this section of 
the EHC plan. 

• If the child is in or beyond Year 9 (broadly speaking 
14 years old or older) any social care provision 
required to assist in the preparation for adulthood 
and independent living must be included here. For 
example, support in finding employment, housing 
or for participation in society. 

• Where social care or health care educates or trains 
it must go in section F as special educational 
provision.  

 

https://www.gov.uk/government/publications/working-together-to-safeguard-children
https://www.gov.uk/government/publications/working-together-to-safeguard-children
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• provision or assistance in obtaining a 
telephone and any special equipment 
necessary  

• non-residential short breaks (included in 
Section H1 on the basis that the child as well 
as his or her parent will benefit from the short 
break)  

 

This may include services to be provided for parent carers of 
disabled children, including following an assessment of 
needs under section 17ZD-17ZF of the Children Act 1989. 

 

See paragraph 9.137 of the SEN Code onwards for details 
of the duties on LAs to maintain the social care provision in 
the EHC plan. 

 

SECTION 
H2: 

Any other 
social care 
provision 
reasonably 
required by 
the learning 
difficulties or 
disabilities 
which result in 
the 
child/young 
person having 
SEN 

Social care provision reasonably required may include 
provision identified through:  

• early help; and  

• children in need assessments; and  

• safeguarding assessments for children.  

 

Section H2 must only include services which are not 
provided under Section 2 of the CSDPA. For children and 
young people under 18 this includes residential short breaks 
and services provided to children arising from their SEN but 
unrelated to a disability. This should include any provision 
secured through a social care direct payment. See chapter 
10 of the Code for more information on children’s social care 
assessments. 

 

• Social care provision contained in Section H2 will 
be any other social care provision reasonably 
required (by the child or young person’s learning 
difficulties or disabilities which result in SEN). Note 
that this is only provision “reasonably” required, so 
LAs can take into account cost and convenience, 
unlike the provision in Section F. 

• If the child is in or beyond Year 9 (broadly 
speaking, 14 years old or older) any social care 
provision required to assist in the preparation for 
adulthood and independent living must be included 
here. For example, support in finding employment, 
housing or for participation in society. 
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Social care provision reasonably required will include any 
adult social care provision to meet eligible needs for young 
people over 18 (set out in an adult care and support plan) 
under the Care Act 2014. See Chapter 8 for further 
information about adult care and EHC plans. 

 

The local authority may also choose to specify in section H2 
other social care provision reasonably required by the child 
or young person, which is not linked to their learning 
difficulty or disabilities. This will enable the local authority to 
include in the EHC plan social care provision such as:  

• child in need; or  

• child protection plans; or  

• provision meeting eligible needs set out in an adult care 
plan,  

where it is unrelated to the SEN but appropriate to include in 
the EHC plan. 

 

See paragraph 9.137 onwards of the SEN Code for details 
of duties on local authorities to maintain the social care 
provision in the EHC plan. 

 

SECTION 
I: 

Placement Reg 12 requires this section to include the name and type of 
the school, maintained nursery school, post 16 institution or 
other institution  to be attended  by the child or young person 
(or, where the name of a school or other institution is not 
specified in the EHC plan, the type of school or other 
institution to be attended by the child or young person). 

 

These details must be included only in the final plan, not the 
draft plan sent to the child’s parents or to the young person. 

• The name and type of placement are only included 
in the final plan because when an LA issues a draft 
EHC plan it has to give the parent/young person at 
least 15 days to tell the LA the placement they 
would like. The LA must not pre-empt this. 

• If a school or other institution is named in this 
section, it must admit the child or young person. 
This duty applies to maintained nurseries and 
schools; academies and free schools; non-
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  What the Act, SEN Regs and Code says IPSEA notes 

 

See paragraph 9.78 of the SEN Code onwards for more 
details. 

 

 

maintained special schools; further education, sixth 
form and designated colleges; and independent 
schools or colleges approved under s.41 of the Act. 
The only schools it does not apply to are wholly 
independent schools. 

• If parents have decided to electively home educate 
their child under section 7 of the Education Act this 
should be specified in this section. 

 

SECTION 
J: 

 Direct 
payments 

 

The special educational needs and outcomes that are to be 
met by any direct payments (instead of the LA putting the 
provision in place) must be specified (Reg 12). 

 

• Any amount of money received via a direct 
payment must be enough to secure the associated 
provision. It is, therefore, essential that the type 
and amount of provision is adequately specified in 
section F, e.g. as well as amount of time per week, 
the qualifications and experience and therefore pay 
grade of a specialist teacher. 

SECTION 
K: 

Advice & 
information 

The advice and information gathered during the EHC needs 
assessment must be set out in the appendices to the EHC 
plan (Reg 12). There should be a list of this advice and 
information . 

 

• The list should include brief details of who gave the 
advice and when, e.g. John Smith, NHS speech 
and language therapist, 12 October 2022. 

• Copies of all the advice and information gathered 
during the statutory assessment process should be 
attached to the EHC plan as appendices, including 
any private reports submitted by parents as part of 
their own evidence. 

 

 

 

 

https://www.ipsea.org.uk/personal-budgets-and-direct-payments


Local Authority Duties to Consult Schools under SEND Legislation 

1. Consulting in line with Parental Preference 

under paragraphs 9.78 to 9.79 of the SEND Code of Practice: 

• Parents and young people have the right to request that a particular 

school, college, or other institution be named in an Education, Health and 

Care Plan (EHCP). 

• The local authority (LA) must consult with the requested institution and 

must name it in the EHCP unless one of the following legal exceptions 

applies:  

1. The school is unsuitable for the child’s age, ability, aptitude, or 

special educational needs (SEN). 

2. The placement would be incompatible with the efficient education of 

others. 

3. It would be an inefficient use of resources. 

  

This requires the LA to consult with a school at parental request, irrespective of 

the LA’s view of suitability.  This does not allow the LA to distribute consults 

based on the size of the school, or to stop consulting when a definitive number of 

consults has been reached. The LA is legally obliged to consult with the preferred 

school and cannot refuse to name it unless it can evidence one of the three 

exceptions.  

 

2. LA making its own Judgement on suitability 

The SEND Code of Practice allows the LA to make a judgement on whether a 
school is suitable, but this must be based on clear evidence. Specifically: 

• The LA must consult with the school to determine if it can meet the child’s 
needs. 

The LA is therefore required to consult schools based on evidence of need.  This 
cannot be based on proportionality. The school must respond within 15 calendar 
days, and if it does not, the LA can proceed without the response. The LA can 
only refuse to name a school if it meets one of the three legal tests mentioned 
above. Importantly, being full is not a lawful reason to refuse naming a school. 
The LA must show positive evidence of unsuitability or incompatibility. 

3. When Considering Education Otherwise Than at School (EOTAS) 

Legal basis: CFA 2014, Section 61; CoP paras 10.30–10.38 

 



If the LA is considering an arrangement for a child or young person to receive 

their education otherwise than at a school or post-16 institution (e.g. home 

tuition, online provision, therapeutic programs, or a bespoke EOTAS package), it 

must consult and evidence that: 

 

1. All reasonable steps have been taken to identify an appropriate school or 

setting; 

2. Consultation has taken place with: 

   - The parents or young person, 

   - The current or proposed school(s), and 

   - Any relevant professionals involved in the child’s education, health, or care; 

3. The LA is satisfied that it would be inappropriate for the provision to be made 

in a school or post-16 institution. 

 

EOTAS can only be agreed after consultation and a formal determination that 

school-based education is inappropriate for that individual child — not simply 

because a parent requests it or no placement is readily available. 

 

The decision must be clearly evidenced and referenced in Section I of the EHCP, 

e.g. “Education to be provided otherwise than at a school under Section 61 of the 

Children and Families Act 2014.” 
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Welcome to the March 2025 version of the “Noddy Guide” (as 

it has come to be known) which David Wolfe first produced 15+ 

years ago. Latest updates are listed after this section. 

The original version of the Guide was produced in response to a 

request, from the then-President of the SENT (now FTT), for a 

“Noddy Guide” to train SENT Chairs (now FTT Judges). (The 

name was chosen to indicate straight forward, no-nonsense 

advice.) The Guide is regularly updated as a free public resource 

to assist all those who deal with Special Educational Needs 

(SEN) law in England – including judges, legal practitioners, 

schools, parents and local authorities. 

It is now co-written by David Wolfe KC (Matrix) and Leon 

Glenister (Landmark Chambers), both public law barristers who 

have significant experience and expertise in SEN Law.  

The Guide is now available in a digitised format on the Support 

SEND Kids on-line platform: www.supportsendkids.org. 

The guide sets out SEN law but only as it applies in England. It 

also picks up some of the areas of overlap between SEN law and 

Disability law of relevance to children and young people in 

education in England, but it does not cover Disability law points 

which are distinct from SEN law. The Welsh SEN cases that 

remain relevant to SEN law in England are set out in this Guide.  

Our aim is to bring together the relevant legal provisions, the 

codes of practice, Government guidance and case law 

(principally from the High Court and, latterly, the Upper Tribunal). 

However, the Guide is not intended to be a substitute for direct 

consideration of the legal materials or relevant code of practice. 

As for the law itself, in many respects the post 2014 framework 

in England replicates the former (and in many respects, 

COP2015 directly reflects case law arising from the EA1996). So 

it is likely that High Court and Upper Tribunal decisions dealing 

with the former can be read across to the latter. Some areas are 

identified where that may not be the case. To make the text of 

the Noddy Guide easier to read, we have used the terms relating 

to the CFA2014 (such as section F and EHCP) even when we are 

talking about case law decisions which would have used the 

terms from the EA1996 (part 3 and Statement of SEN in those 

case) other than where we directly quote from the old decisions 

(in which case we have just quoted).  

https://www.matrixlaw.co.uk/member/david-wolfe/
https://www.landmarkchambers.co.uk/people/leon-glenister/
https://www.landmarkchambers.co.uk/people/leon-glenister/
http://www.supportsendkids.org/


 

THE LAW 

 

CFA2014  Children and Families Act 2014 – the principal piece of 
legislation which governs SEN law in England 

COP2015  SEN Code of Practice. More: What is the SEN Code of 
Practice? 

EA1996  Education Act 1996 – the legislation which used to 
govern SEN in England (and was the basis for Statements of 
SEN). The SEN aspects are now covered by CFA2014, but some 
other elements of EA1996 (such as in relation to home-school 
transport) are still in operation. 

EA2002  The Education Act 2002 

EqA2010  Equality Act 2010 

FTT (HESC)  Rules First Tier Tribunal (Health, Education and 
Social Care) Rules 2008; i.e. the rules that specify the processes 
for FTT appeals. 

NHSA2006  National Health Services Act 2006 

Recoupment Regulations  Inter-authority Recoupment (England) 
Regulations 2013  

SEN Regs2014  Special Educational Needs Regulations 2014 

SEND Guidance 19-25  DoE’s guidance ‘SEND: 19-25 year olds’ 
entitlement to EHC plans, access guidance here 

TCEA2007  Tribunals, Courts and Enforcement Act 2007, the 

legislation that established the FTT and UT 

 

 

 

This document is a public resource, shared under creative 

commons licence Attribution-NoDerivatives 4.0 International. 

Please download, use, circulate and quote from it, crediting the 

authors.  

Comments on any aspect of this Guide are welcome, 

particularly omissions or errors:  

davidwolfe@matrixlaw.co.uk 

lglenister@landmarkchambers.co.uk 

  

Parents and professionals - we invite you to visit the 

Support SEND Kids charity website. The Guide is 

available as interactive Q&A - allowing you to bookmark, 

share with others and engage with the authors on 

individual questions. 

 

https://www.gov.uk/government/publications/send-19-to-25-year-olds-entitlement-to-ehc-plans/send-19-to-25-year-olds-entitlement-to-ehc-plans
http://creativecommons.org/licenses/by-nd/4.0/
mailto:davidwolfe@matrixlaw.co.uk
mailto:lglenister@landmarkchambers.co.uk
https://supportsendkids.org/
https://supportsendkids.org/


 

 

2025 UPDATES 
In summary 
 
 
 
 
New Questions & Answers 

02.154 Where a CYP resides at a 52 week placement, does the LA in which the 

placement is located become responsible? 

02.155 Does an LA cease to be responsible where a CYP is temporarily absent? 

09.0454 Can a virtual education provider be a “school”? 

09.0455 Should a virtual education provider be specified in Section I? 

09.3305 Is education from a virtual education provider EOTAS? 

09.3375 If a CYP’s EOTAS package includes elements of SEP at different 

locations, can the LA require the parents to transport the CYP between 

locations? 

09.3384 Does an LA have a role in overseeing the elective home education being 

provided to a CYP with SEN? 

09.3385 Do the rules preventing removal of a child’s name from the roll of a 

special school somehow prevent a parent from removing their child from the 

school? 

12.010 If I disagree with the contents of an EHCP, can I bring a judicial review? 

12.275 Does the FTT perform the same role in relation to social care and health 

care disputes, as educational disputes? 

12.305 Can a party appeal social care or health care recommendations?  

 

 

Revised Questions & Answers 

02.07 Must the LA (and then the FTT in an appeal) have regard to any particular 

factors when exercising its SEN functions?  

02.15 Are there rules for determining which LA is responsible for a CYP’s special 

educational provisio­n?  

02.16 If a CYP moves into another LA area, does the EHCP transfer to the new 

LA?  

02.17 If an LA is responsible for maintaining and securing provision in an EHCP, 

are they automatically responsible for funding the provision?  

02.18 Can the FTT determine a dispute between LAs on responsibility for an 

EHCP, or funding provision in an EHCP?  

07.01 Are there particular rules about whether a child or young person has 

special educational needs? 

07.03 Can health or social care needs be special educational needs?  

08.12 Do terms “waking day curriculum” or “extended day curriculum” have any 

legal meaning?  

08.22 Is the duty on the LA to secure the provision in Section F absolute?  

09.15 Can the parental/young person request for a particular placement be 

refused simply because it will impact on other children/young people?  

09.28 Are academies and free schools legally the same as maintained schools 

when it comes to SEN?  



 

 

 

 

 

09.330 Can the LA provide SEP outside of a school or educational institution?  

09.337 Can parents agree to provide some EOTAS?  

09.338 Is elective home education the same as EOTAS under CFA2014 s61? 

10.02 Can an LA just cease to maintain (i.e. terminate) an EHCP? 

12.01 Are parents still the people to bring an appeal when it comes to an over 

16? 

12.06 Does the FTT just decide who is correct?   

12.22 Does the FTT have to give reasons for its decision?  

12.25 Can one party be ordered to pay another party’s legal costs following an 

FTT appeal?  

12.27 Can you enforce an FTT recommendation that health or social care 

provision is specified in an EHCP?  

12.28 Does a health or social care recommendation have to have the same level 

of specificity as special educational provision in Section F?  

12.29 Does an ICB have a right to be a party where the FTT is considering health 

care provision?  

12.30 Are there particular rules about reviews/appeals? 

 

 

 

 

 

 

 

New case law 

AG v LB Brent [2024] UKUT 166 (AAC)  

EM v RB Windsor and Maidenhead [2024] UKUT 317 (AAC)  

Hampshire CC v GC [2024] UKUT 128 (AAC) 

KM & DM v Cheshire West and Chester Council [2024] UKUT 89 (AAC)  

LB Camden v KT [2023] UKUT 225 (AAC) 

LB Islington v A Parent [2024] UKUT 252 (AAC)  

LB Hillingdon v AP and SP [2024] UKUT 388  

MM v RB Greenwich [2024] UKUT 179 (AAC) 
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R (A) v NCLICB [2024] EWHC 2682 (Admin) 

R (HXN) v LB Redbridge [2024] EWHC 443 (Admin) 

R (JSH) v Westmorland and Furnes Council [2024] EWHC 3362 (Admin) 

R (L) v Hampshire CC [2024] EWHC 1928 (Admin)  

R (LS) v LB Merton [2024] EWHC 584 

R (XXX) v East Sussex CC [2024] EWHC 3160 (Admin). (case viewable on 

Westlaw legal subscription service only).  

TM and SM v Liverpool CC [2024] UKUT 201 (AAC)   

 

Additional references 

Useful information is available in our partner publication: 

No-nonsense Guide to Disability Law in Education   

Nodi No-nonsense Guide to ALN law Wales 
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GLOSSARY 

 

Academy A type of independent school (i.e. not a school maintained by an LA) which 

has been set up in accordance with the Academies Act 2010 (i.e. through a Funding 

Agreement between the school and the Secretary of State for Education) and which is 

therefore state funded. Other independent schools are referred to here as “private 

schools”.  

Annual review The process of yearly review of an EHCP. See CFA2014 s44(1) and 

Regs2014 r18. 

Authorities The collective term for decided case law, which constitutes previously 

decided cases (in the form of decisions and judgments) by the UT and Courts. These 

can be relied upon for particular legal propositions to show that a particular decision 

should be taken in a certain way. Where we mention an authority as being the reference 

for a particular legal proposition, the text includes a hyperlink to an on-line copy of its 

text.  

Caselaw See ‘The Law’ in the introduction. 

CCG Clinical Commissioning Group. These were the local NHS bodies generally 

responsible for providing health care provision in their area, including therefore to a CYP 

and where referred to were the relevant decision making body at the time that the 

answers and case law that refer to them were given. The equivalent bodies are now 

integrated care boards (ICBs) 

Child A person who is not over compulsory school age: EA1996 s579(1) (definition still 

applies by virtue of CFA2014 s83(7)). 

CFA2014  Children and Families Act 2014 – the principal piece of legislation which 

governs SEN law in England 

COP2015  SEN Code of Practice. More: What is the SEN Code of Practice? 

CYP Child or young person up to the age of 25. 

 

Direct payment Payments representing all or part of a personal budget made to a child’s 

parent or young person (or other prescribed person) to secure provision to which the 

budget relates. See CFA2014 r49 and The Special Educational Needs (Personal 

Budgets) Regulations 2014. 

Disability The Protected characteristic of disability in EqA2010 s6 (England, Scotland 

and Wales) and in Disability Discrimination Act 1995 s1 (Northern Island only). 

EA1996  Education Act 1996 – the legislation which used to govern SEN in England (and 

was the basis for Statements of SEN). The SEN aspects are now covered by CFA2014, 

but some other elements of EA1996 (such as in relation to home-school transport) are 

still in operation. 

EA2002  The Education Act 2002 

EBD emotional and behavioural difficulties/disabilities  

EHCP(s) Education Health and Care Plan. 

EOTAS Education otherwise than at school, provided pursuant to CFA2014 s61 

EqA2010  Equality Act 2010 

FTT First Tier Tribunal. The independent court-like body to which parents (in relation to 

a child) or a young person (on their own account) can appeal in relation to decisions 

about the EHCP process and EHCPs. The term “SENDIST” or “SENT” or “tribunal” is also 

used by some people and in some contexts. 

FTT (HESC)  Rules First Tier Tribunal (Health, Education and Social Care) Rules 2008; 

i.e. the rules that specify the processes for FTT appeals. 

HCP health care provision, which is “the provision of healthcare health care services as 

part of the comprehensive health service in England continued under section 1(1) of the 

National Health Service Act 2006”: CFA2014 s21(3) 

https://www.legislation.gov.uk/ukpga/2014/6/section/44/enacted
https://www.legislation.gov.uk/uksi/2014/1530/regulation/18/made
https://www.legislation.gov.uk/ukpga/1996/56/section/579
https://www.legislation.gov.uk/ukpga/2014/6/section/83/enacted
https://www.legislation.gov.uk/ukpga/2014/6/section/49/enacted
https://www.legislation.gov.uk/ukdsi/2014/9780111114056/contents
https://www.legislation.gov.uk/ukdsi/2014/9780111114056/contents
https://www.legislation.gov.uk/ukpga/2010/15/section/6
https://www.legislation.gov.uk/ukpga/1995/50/section/1
https://www.legislation.gov.uk/ukpga/2014/6/section/61/enacted
https://www.legislation.gov.uk/ukpga/2006/41/section/1
https://www.legislation.gov.uk/ukpga/2006/41/section/1
https://www.legislation.gov.uk/ukpga/2014/6/section/21/enacted


 

ICB Integrated Care Board. These are the local NHS bodies generally responsible for 

providing health care provision in their area. Until July 2022, the equivalent bodies were 

CCGs. 

Independent living skills This includes finding employment, obtaining accommodation 

and participation in society (Regs2014 r2(2)), and will include basic living skills such as 

(for example) dressing, washing, food preparation etc. 

Independent school Means (by virtue of EA1996 s463) a school which is not maintained 

by the LA (this includes Academies and private schools) 

LA Local Authority. The relevant LA responsible for education provision for a particular 

child is set out in CFA2014 s24. In an area with a “county council”, it is likely to be the 

County Council. Where there is a “unitary authority” (such as a “borough council”) it is 

likely to be that body. The previous expression “local education authority” (LEA) no 

longer exists so it should only appear in old documents. 

Maintained in general terms is an educational institution which is funded by, and 

operates under the oversight of, an LA. More legalistically: (a) a community, foundation 

or voluntary school, or (b) a community or foundation special school not established in 

a hospital: CFA2014 s83(2) 

Mainstream means (by CFA2014 s83(2): (a) a maintained school that is not a special 

school, or (b) an Academy school that is not a special school. 

MLD moderate learning difficulties 

National Trial The FTT procedure currently being operated as an experiment by which 

health and social care needs and provision can be considered by the FTT alongside 

consideration of educational matters. More: Can I appeal to the FTT about health or 

social care provision when I appeal the education provision? 

NHSA2006  National Health Services Act 2006 

Paramountcy principle The principle that the child’s welfare shall be the Court’s 

paramount consideration, see Children Act 1989 s1(1) 

Peer group The other children who a CYP interacts with including in class.  

Personal budget The amount an LA has identified as available to secure particular 

provision which is specified with a view to the child’s parent or the young person being 

involved in securing the provision. See CFA2014 s49 and The Special Educational 

Needs (Personal Budgets) Regulations 2014.  

Placement This refers to the institution named in Section I of the EHC Plan. It is not a 

term used in the legislation but is often the heading in Section I of an EHC plan. 

Private school A school that charges fees. Often referred to as an “independent school”, 

however the legal definition of independent school includes Academy schools, which 

are not fee-paying.  

Public sector equality duty (sometimes: PSED) The legal duty placed on all public 

authorities to consider the need to promote equality in everything they do, as defined in 

Equality Act 2010 s149. 

Recoupment Regulations  Inter-authority Recoupment (England) Regulations 2013 

Regs2014 Special Educational Needs Regulations 2014. 

SEN Special Educational Needs. A CYP is said to have SEN if they have a learning 

difficulty or disability which calls for SEP to be made for them: CFA2014 s20. More: Are 

there particular rules about whether a child or young person has special educational 

needs? 

SEN Regs2014  Special Educational Needs Regulations 2014 

SEND Guidance 19-25  DoE’s guidance ‘SEND: 19-25 year olds’ entitlement to EHC 

plans, access guidance here 

SEP Special Educational Provision. SEP is educational or training provision that is 

additional to, or different from, that generally made for others of the same age in 

mainstream provision: CFA2014 s21. More: Is there a rule specifying what counts as 

SEP? 

https://www.legislation.gov.uk/uksi/2014/1530/regulation/2/made
https://www.legislation.gov.uk/ukpga/1996/56/section/463
https://www.legislation.gov.uk/ukpga/2014/6/section/24/enacted
https://www.legislation.gov.uk/ukpga/2014/6/section/83
https://www.legislation.gov.uk/ukpga/2014/6/section/83
https://www.legislation.gov.uk/ukpga/1989/41/section/1
https://www.legislation.gov.uk/ukpga/2014/6/section/49/enacted
https://www.legislation.gov.uk/ukdsi/2014/9780111114056/contents
https://www.legislation.gov.uk/ukdsi/2014/9780111114056/contents
https://www.legislation.gov.uk/ukpga/2010/15/section/149
https://www.legislation.gov.uk/ukpga/2014/6/section/20
https://www.legislation.gov.uk/ukpga/2014/6/section/21


 

SCP Social Care Provision, which is “provision made by a local authority in the exercise 

of its social services functions”: CFA2014 s21(4); such provision is sometimes called 

“social care” or “community care”. 

Section 41 School CFA2014 s41 allows independent special schools and special post-

16 institutions to apply to be approved (and then to be approved) as schools which can 

be the focus of a parental or young person’s request for a particular placement in 

circumstances where there is then a qualified presumption in favour of that request. 

More: Must the LA consult with a candidate placement before naming it in section I? 

and Can parent’s/young person request a particular placement? 

Special school Means (by EA1996 s337) a school which is specially organised to make 

SEP for pupils with SEN that is maintained by the LA, an Academy [special] school or a 

non-maintained special school.  

Statement [of SEN] The (now historic) document under the EA1996 which was 

previously the equivalent of what is now an EHCP. 

TCEA2007  Tribunals, Courts and Enforcement Act 2007, the legislation that established 

the FTT and UT 

UT (also Upper Tribunal). The court-like body to which a parent or LOA can appeal to if 

they believe the FTT has made an error of law. The principles in its decisions are binding 

on the FTT. 

Young person A person who is over compulsory school age but under 25: CFA2014 

s83(2) 

https://www.legislation.gov.uk/ukpga/2014/6/section/21/enacted
https://www.legislation.gov.uk/ukpga/2014/6/section/41/enacted
https://www.legislation.gov.uk/ukpga/1996/56/section/337
https://www.legislation.gov.uk/ukpga/2014/6/section/83/enacted
https://www.legislation.gov.uk/ukpga/2014/6/section/83/enacted
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01 Context of SEN Law  

01.01 Why does the Noddy Guide refer 

to the EA1996 and cases related to it 

when SEN law is now in CFA2014? 

Caselaw decided in relation to EA1996 is potentially relevant even though SEN law is now set out in 

the CFA2014 including in the light of what the UT said in Devon CC v OH [2016] UKUT 292 (AAC) 

#33:"In light of “substantially common features around the very building blocks of the special 

educational needs regime”, the UT has “proceed[ed] on the basis that the legislative intention was in 

general terms for a continuity of approach, except where the 2014 Act provides a specific reason to 

conclude otherwise. Subject to that note of caution, authorities on concepts common to both regimes 

will continue to be relevant”. 

01.02 What is the SEN Code of 

Practice? 

 

The SEN Code of Practice (COP) is “statutory guidance” in relation to the SEN regime. Access 

COP2015 here. It is produced by the Secretary of State for Education following public consultation 

and Parliamentary approval. 

01.03 Is the SEN Code of Practice 

binding on local authorities and the 

FTT? 

 

No. CFA2014 s77 requires bodies including local authorities and schools to "have regard to" the Code 

of Practice. That means that they must identify and correctly understand the relevant provisions of 

the COP2015 and apply them unless they have and state clear reasons for not doing so: W v Blaenau 

Gwent [2003] EWHC 2880 #17-18.  

However, an LA or the FTT must always be prepared to depart from the requirements of the Code 

where that is appropriate in the particular case rather than treating it as “strict rules”: S v Brent [2002] 

EWCA Civ 693 #15. That said, guidance or a statutory code of this kind can only be departed from for 

good reason: Munjaz v Mersey NHS Trust [2005] UKHL 58 #46.   

01.04 Can the SEN Code of Practice 

trump the CFA2014? 

No. The COP2015 cannot override the CFA2014 (or indeed any other statutory obligations): Devon CC 

v OH [2016] UKUT 0292 (AAC) #45, Staffordshire CC v JM [2016] UKUT 0246 (AAC) #40.  
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02 Overview of SEN education 

02.01 Do all CYPs with SEN have an 

EHCP? 

No. As of June 2023, around 13% of pupils receive SEN support and 4.3% have an EHCP. These 

figures increased slightly from the previous year. More details in section: EHCP Assessment and 

Issuing 

02.02 Are all children with SEN 

educated in a school? 

No. EA1996 s7 places a duty on parents to secure suitable fulltime education for their child. They can 

do that either by home educating their child, or by taking advantage of the educational provision 

offered by the State. The latter can be in the form of school places or by non-school provision. 

CFA2014 specifies what the State (primarily in the form of the LA) must can and offer.  

In that regard, an LA can only offer to arrange for SEP to be delivered “otherwise than in a school” 

(such as through a home-based package) if it is satisfied that would be inappropriate for the 

provision to be made in a school: CFA2014 s61.  

Overall a child need not be educated in a school if (1) their parent has chosen to provide their 

education, or (2) if the LA considers it would not be appropriate for them to be educated in a school.  

More: Chapter 09 EHCP section I (placement) > Where parents seek non-school placement such as 

EOTAS 

02.03 Do all children with SEN who 

attend schools attend special 

schools? 

No. Contrary to the impression which the House of Lords Judicial Committee (predecessor to the 

Supreme Court) seemed to have in B v Harrow (No 1) [2000] ELR 109, not all children with EHCPs 

(then Statements) attend special schools.  

Indeed, most children with EHCPs, and all children with SEN but no EHCP whose parents choose to 

have them educated in a school, attend mainstream schools (either maintained schools, mainstream 

academies, or mainstream private schools): CFA2014 s34. 

02.04 Can a CYP attend a special 

school without an EHCP? 

Generally, no. If the cost of the placement is being met by the LA or Secretary of State (i.e. the CYP’s 

parents have not made other arrangements) then the CYP must attend a mainstream school unless 

they are attending a special school as part of an EHC needs assessment: CFA2014 s34. 
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02.05 Are the parents of a child with 

an EHCP legally obliged to send their 

child to the educational placement 

specified in that EHCP? 

No. The parent can appeal to the FTT against the LA’s decision to name that placement. More: 

Section I – Placement. If the appeal fails, then it is still perfectly lawful for the parent to decide either 

to home educate their child or to send their child to a private school. Linked to that, the obligation on 

an LA to secure the provision in an EHCP falls away if the child’s parents have made suitable 

alternative arrangements for the child’s education: CFA2014 s42(5). 

See: X County Council v DW [2005] EWHC 162 (Fam) #20 The decision of a FTT on placement did not 

oblige a parent to accept that decision and were free to make other arrangements. 

See also: Buckinghamshire CC v SJ [2016] UKUT 254 (AAC) #14 

02.06 Can the parent of a child with an 

EHCP refuse the placement the EHCP 

specifies, but insist that the LA still 

secures the SEP which the plans 

specifies in its section F? 

No. What is set out in an EHCP by way of SEP, and the named placement, is a ‘take it or leave it’ 

package. It constitutes the LA’s proposals for how it would discharge its obligations towards the 

child. If the child’s parents do not want their child to attend that placement then they must make their 

own arrangements to discharge the obligation on them under EA1996 s7 by securing that their child 

receives suitable education, including in relation to the child’s SEN. Those alternative arrangements 

need not be the same as what was set out in any EHCP produced by the LA, but they must still be 

“suitable”. 

02.07 Must the LA (and then the FTT 

in an appeal) have regard to any 

particular factors when exercising its 

SEN functions? 

Yes. In exercising its functions, the LA must have regard to (1) the views, wishes and feelings of the 

child and parent, or the young person, (2) the importance of child and parent, or young person, to 

participate as fully as possible in decisions, (3) the importance of the child and parent, or young 

person, being provided with information and support to participate in such decisions, (4) the need to 

support child and parent, or young person, to facilitate development and to achieve the best possible 

education and other outcomes: CFA2014 s19.  

As to how this applies in practice, a child may have very strong “feelings” in relation a particular 

placement which (given their specific mention in s.19, contrasting the position of parental “wishes” in 

EA1996 s9) must be considered by the FTT in determining Section I: TM and SM v Liverpool CC 

[2024] UKUT 201 (AAC) #19.  

That also applies to the FTT: S v Worcestershire [2017] UKUT 92 (AAC) #70. 
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02.08 Does the paramountcy principle 

(which applies under the Children Act 

1989 in other areas relating to 

children) apply here? 

No. The paramountcy principle under Children Act 1989 s1(1) does not apply to SEN proceedings – a 

child’s needs are not thereby elevated above all other considerations including cost, provided that the 

LA provision meets their assessed needs: LB Richmond upon Thames v AC [2017] UKUT 173 #27. 

 

02.09 Does the LA have to consider 

future benefits to the national 

economy in how it delivers education? 

No. This was considered in Devon CC v OH [2016] UKUT 0292 (AAC) #59: “To the extent that it is to 

be hoped in appropriate cases that this results in young people moving near employment that is of 

course a good thing and if economic benefits on a national level flow from that, that too is one of the 

positives to be derived, but it cannot of itself provide a basis for overturning the finely balanced 

legislative framework”. 

02.10 Does higher education fall 

within the SEN legal framework? 

No. Higher education courses do not fall within the CFA2014 regime: CFA2014 s83(4). However, just 

because a course is provided by an institution in the higher education sector does not mean it is a 

course of higher education for the purpose of CFA2014 s83(4): Gloucestershire CC v EH (SEN) [2017] 

UKUT 0085 (AAC) #43, RB Kensington and Chelsea v GG (SEN) [2017] UKUT 141 (AAC) #5.  

But note also the definition of “post-16 institution in CFA2014 s83(4) (as amended in 2019, as seen in 

the square brackets here):  

“post-16 institution” means an institution which— (a) provides education or training for those over 

compulsory school age, but (b) is not a school or other institution which is within the higher education 

sector [and which is solely or principally concerned with the provision of] higher education;”  

In other words, an institution in the HE sector is only a post-16 institution for our purposes if it is not 

principally concerned with higher education.  

02.11 Does the LA have to publicise 

the provision available in its area? 

Yes. The LA must publish information on the education, health and social care provision it expects to 

be available in its area for children and young people with SEN: CFA2014 s30; COP2015 Chapter 4. 

This is known as the “local offer”. It should be noted the inclusion of a service within the local offer 

does not mean it will necessarily be available to any particular child or young person.  
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When preparing and reviewing the local offer, the LA must consult children, young people, schools, 

and others: Regs2014 r55.  

However, the consultation is on a “compendium of information” and will only be successfully 

challenged where something went “radically wrong”: L&P v Warwickshire [2015] EWHC 203 (Admin) 

#54-57. 

02.12 Does the LA have to consult 

prior to making budgetary cuts? 

Yes. Where the LA is making significant and sufficiently rigid cuts in SEN spend as part of budget 

setting, it has discharge the “public sector equality duty” (under EqA2010 s149); has to consult under 

CFA2014 s27 and common law; and has to have regard under the Children Act 2004 s11: R (KE, IE, 

CH) v Bristol CC [2018] EWHC 2103 (Admin).  

However, the duty to consult in CFA2014 s27 is a single and indivisible duty to consult those listed 

concerned with consideration at a strategic level of the local provision for SEN, and the decision on 

whether something is a “trigger” to consult is for the LA unless the decision not to consult was legally 

“irrational”: R (D) v Hackney LBC [2020] EWCA Civ 518 #44-46. 

02.13 Do the SEN provisions in 

CFA2014 operate in a vacuum? 

No. The COP2015 places considerable emphasis on effective partnerships between (amongst others) 

care and education: see for example: “Local authorities must work to integrate educational provision 

and training provision with health and social care provision where they think that this would promote 

the wellbeing of children and young people with SEN or disabilities, or improve the quality of special 

educational provision”: COP2015 #3.13. 

More: Can health or social care needs be special educational needs? 

Can health or social care provision also be educational provision? 

Can I appeal to the FTT about health or social care provision when I appeal the education provision? 

02.14 Can the LA end up being 

responsible for funding an education 

placement under a social services 

‘care plan’? 

Yes. An LA can be responsible for funding an educational placement under an Adult Social Care 

(ASC) Plan pursuant to the Care Act 2014: CP v NE Lincolnshire [2019] EWCA Civ 1614. In that case, 

CP had an EHCP which lapsed when she was 19, but the LA nonetheless put in place an ASC Plan 

pursuant to the Care Act 2014 which needed to promote her “well-being” which, by section 1(2)(e) of 

that Act included her “participation in work, education, training or recreation”. Her ASC plan explained 
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her need to attend a particular educational placement. The LA provided a personal social care budget 

which did not include the cost of the placement. The Court of Appeal held that this was unlawful, and 

the LA can be responsible for funding educational placements through ASC plans. The High Court 

had adjourned the judicial review whilst an appeal was pending. The Court of Appeal held there was 

no reason why placement in the ASC plan could not be considered by the Court whilst the FTT 

proceedings were ongoing. The LA was ordered to compensate CP for her accrued right to the cost of 

her attendance at the placement during the intervening period.  

02.15 Are there rules for determining 

which LA is responsible for a CYP’s 

special educational provision? 

Yes. The duties in relation to EHCPs are owed by the LA who is “responsible” for the CYP, and an LA 

“is responsible for a [CYP] if he or she is in the authority’s area”: CFA2014 s24(1). Only one authority 

ca be responsible: JG v Kent CC [2016] EWHC 1102 (Admin) #121. 

In determining in whose area a CYP is in, the High Court considered “ordinary residence are…no more 

than indirect pointers” as to whether a CYP has moved: JG #134.The UT has,  however, recently 

created uncertainty by putting it more strongly and seemingly writing words into the statue, by stating 

that “ordinary (or habitual) residence is the test for whether a child is in a local authority’s area”: 

Hampshire CC v GC [2024] UKUT 128 (AAC) #206. 

To the extent ordinary residence is the test, the test in R v Brent LBC ex p Shah [1983] 2 AC 309 at 

343 refers to the place a person “has adopted voluntarily and for settled purposes as part of the 

regular order of his life for the time being, whether or short or of long duration….And there must be a 

degree of settled purpose” (the Shah test was approved by the Supreme Court in R (Cornwall Council) 

v Secretary of State for Health [2015] UKSC 46). 

02.154 Where a CYP resides at a 52 

week placement, does the LA in which 

the placement is located become 

responsible? 

Not at least according to Government policy. The Department for Education’s High Needs Funding 

Guidance states “it is the department’s view that the child or young person continues to be 

considered as living in the local authority area that placed them in the residential provision (since a 

residential school or college placement, even for 52 weeks of the year, is educational provision and 

not a place where a child or young person lives. That is, the child or young person will remain resident 

at their family home), and, therefore, they would continue to have the duty to maintain any EHC plan.”  

In the experience of Noddy, that guidance is generally applied by LAs. However there is a question as 

to how consistent it is with the straightforward terms of CFA2014 s24 referring to in whose area a 
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CYP is in. Where a child resides at a placement on a 52 week basis, on an ordinary use of the words, 

they are in the area of that placement. 

02.155 Does an LA cease to be 

responsible where a CYP is 

temporarily absent? 

No. A “temporary or transitory” move does not lead to a change in responsibility: JG v Kent CC [2016] 

EWHC 1102 (Admin) #133. Where a child’s family moved to Dubai for a parent’s military service, had 

kept their house in the UK and did not intend to settle permanently in Dubai, the child remained the 

responsibility of the LA: Hampshire CC v GC [2024] UKUT 128 (AAC) #225-6 

02.16 If a CYP moves into another LA 

area, does the EHCP transfer to the 

new LA?  

Yes. Where a CYP moves from the area of one LA to another, then the old authority shall transfer the 

EHCP to the new authority on the day of the move, or where it has not become aware of the move at 

least 15 working days prior to that move, within 15 working days from when it became aware. From 

the date of transfer, the EHCP is treated as if it had been made by the new authority on the date it was 

made by the old authority and must be maintained by the new authority. The new authority must 

confirm that the EHCP has been transferred, and whether it proposes to carry out an assessment or 

review of EHCP within 6 weeks: Regs2014 r15.  

The definition of “moves” is “intended to capture the situation where a child was formerly the 

responsibility of one authority, but has since become the responsibility of a new authority”: JG v Kent 

CC [2016] EWHC 1102 (Admin) #131. 

02.17 If an LA is responsible for 

maintaining and securing provision in 

an EHCP, are they automatically 

responsible for funding the provision? 

No. CFA2014 s24 applies to the maintenance of an EHCP, and securing provision in it. An LA may be 

able to recoup costs in particular circumstances.  

EA1996 s579(4) provides that regulations may make provision for where a person belongs, and those 

regulations are the Education (Areas to which Pupils and Students Belong) Regulations 1996. Those 

work alongside the provisions for recoupment between LAs as set out in the Inter-authority 

Recoupment (England) Regulations 2013. The operation of these provisions are complex, and the 

detail is beyond the scope of the Noddy Guide, however in summary the only situation where 

recoupment is possible is in respect of looked after children. 
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https://assets.publishing.service.gov.uk/media/6655b2bbd470e3279dd33292/UA-2023-000768-HS.pdf
https://supportsendkids.org/question/1667587321212
https://supportsendkids.org/question/1667587321212
https://supportsendkids.org/question/1667587321212
https://www.legislation.gov.uk/ukpga/2014/6/section/24/enacted
https://assets.caselaw.nationalarchives.gov.uk/ewhc/admin/2016/1102/ewhc_admin_2016_1102.pdf
https://assets.caselaw.nationalarchives.gov.uk/ewhc/admin/2016/1102/ewhc_admin_2016_1102.pdf
https://supportsendkids.org/question/1667587738527
https://supportsendkids.org/question/1667587738527
https://supportsendkids.org/question/1667587738527
https://supportsendkids.org/question/1667587738527
https://www.legislation.gov.uk/ukpga/2014/6/section/24/enacted
https://www.legislation.gov.uk/ukpga/1996/56/section/579
https://www.legislation.gov.uk/uksi/1996/615/made
https://www.legislation.gov.uk/uksi/2013/492/contents/made
https://www.legislation.gov.uk/uksi/2013/492/contents/made
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02.18 Can the FTT determine a 

dispute between LAs on responsibility 

for an EHCP, or funding provision in an 

EHCP? 

No. A transfer can only be challenged in court by way of judicial review: JG v Kent CC [2016] EWHC 

1102 (Admin) #143. There is no right of appeal, or power of the FTT, to determine disputes on 

responsibility or funding. Where applicable, disputes may be referred to the Secretary of State 

pursuant to EA1996 s495(3) (responsibility for maintaining and securing provision) or EA1996 579(4) 

(belonging).  

However, where a LA ceases to maintain a plan because it is “no longer responsible” for the CYP, on 

the basis a CYP has moved abroad, the FTT can determine an appeal against a decision to cease 

under CFA 2014 s51(2)(f): Hampshire CC v GC [2024] UKUT 128 (AAC) #175. 

02.19 Does the LA need to take extra 

steps to pay “due regard” under the 

PSED when delivering SEP in an 

EHCP? 

No. The statutory mechanism for discharging a LA’s education, health and social care duties to an 

individual is based upon that individual’s own particular personal needs and characteristics, so it is 

impossible to argue no due regard has been had under [EqA2010 s149]: R (AI) v LB Wandsworth 

[2023] EWHC 2088 (Admin) #92. 

Public sector equality duty (sometimes: PSED) The legal duty placed on all public authorities to 

consider the need to promote equality in everything they do, as defined in Equality Act 2010 s149. 

SEP Special Educational Provision. SEP is educational or training provision that is additional to, or 

different from, that generally made for others of the same age in mainstream provision: CFA2014 

s21. More: 08.02 Is there a rule specifying what counts as SEP? 
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03 Children/young people with SEN but no EHCP 

03.01 What are the obligations of an 

LA in relation to children who have 

SEN but do not have an EHCP? 

LAs have a general obligation to provide information relating to information about SEN for the CYPs 

in their area: CFA2014 s32(1). 

For children who have SEN but who do not have (or do not yet have) an EHCP, the LA’s only direct 

obligations are (1) in considering the need for an EHC needs assessment where that arises (More: 

Are there any particular rules about when an LA has to undertake statutory assessment of a child or 

young person’s SEN?) and (2) to “make arrangements for the provision of suitable education at 

school or otherwise than at school for those children of compulsory school age who, by reason of 

illness, exclusion from school or otherwise, may not for any period receive suitable education unless 

such arrangements are made for them”: EA1996 s19. Note though that the s19 duty to provide what 

is sometimes called Education Otherwise Than At School (EOTAS) is only a residual safety net for 

children who are genuinely unable to attend school, and not an easy route to getting the LA to support 

home-based education. 

03.02 What are the obligations of a 

school or similar institution in relation 

to CYPs who do not have an EHCP? 

Where a child with SEN is in a mainstream school “those concerned with making special educational 

provision for the child must secure that the child engages in the activities of the school together with 

children who do not have special educational needs…”: CFA2014 s35(2). That is an obligation which, 

in a clear-cut case could be legally enforced. 

Where a CYP is registered at a mainstream school, a maintained nursery school, a 16 to 19 Academy, 

an alternative provision Academy, an institution within the further education sector, or a pupil referral 

unit, and has SEN then the institution “must use its best endeavours to secure that the special 

educational provision called for by the pupil's or student's special educational needs is made”: 

CFA2014 s66.  

That obligation would be difficult directly to legally enforce not least because lack of funds could be 

relied on as a reason to limit the SEP being provided. Some parents have sought an EHCP for their 

child in such circumstances. 
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04 General Duty of the Local Authority  

When it comes to special educational provision for a child with an EHCP 

04.01 Where a child has an EHCP, 

does the LA have to secure the ‘best’ 

provision for a child?  

 

No. The LA is under a duty to secure the SEP which meets the CYP’s assessed SEN (and cannot use 

cost as a reason not to do so). But an LA is not “under an obligation to provide a child with the best 

possible education. There is no duty on the authority to provide such a Utopian system, or to educate 

him or her to his or her maximum potential. …”: R v Surrey CC ex p H (1984) 83 LGR 219 (not publicly 

accessible in full but referred to in Devon CC v OH [2016] UKUT 0292 (AAC) #34).  

See also: S v SEN Tribunal [1995] 1 WLR 1627 at 1638; and Hammersmith & Fulham v Pivcevic & 

SENDIST [2006] EWHC 1709 (Admin) #51. 

When deciding on provision, the duty is to provide “what is reasonably required”. That calls for a 

decision on whether what was proposed for inclusion in a statement was reasonably required or 

whether it went beyond that, which is a judgment for the expert Tribunal: A v Hertfordshire CC [2006] 

EWHC 3428 #25.  

There is no legal duty ”to secure the best possible outcomes, nor to secure the provision that is most 

likely to result in such outcomes being obtained”, although regard should be had to the best possible 

outcomes: Devon CC v OH [2016] UKUT 0292 (AAC) #21(a), #33.  

Reference has been made to the Court as to what is “appropriate for a child”: C v Buckinghamshire 

CC [1999] ELR 179 at 189. Appropriate is not the same as adequate, and the assessment must be of 

what is appropriate, not just what is adequate”: NM v Lambeth [2011] UKUT 499 (AAC) #15. The term 

“appropriate” is used in COP2015 #6.1. 

This means, when it comes to placement, the duty is to select “an appropriate school …. There is 

nothing in the statutory scheme which requires the local education authority to specify the optimum 

available provision….”: R v Cheshire CC ex P C (1996) 95 LGR 299.  

The issue is whether the CYP’s needs can be appropriately met in a particular school, not whether 

they could be better met in another school: S v SENDIST [2005] EWHC 196 #13. Deciding what is 

https://supportsendkids.org/content/resource/161?parentId=157
http://creativecommons.org/licenses/by-nd/4.0/
https://supportsendkids.org/question/1644844066636
https://supportsendkids.org/question/1644844066636
https://supportsendkids.org/question/1644844066636
http://www.bailii.org/uk/cases/UKUT/AAC/2016/292.html
http://www.bailii.org/ew/cases/EWHC/Admin/2006/1709.html
http://www.bailii.org/ew/cases/EWHC/Admin/2006/1709.html
http://www.bailii.org/ew/cases/EWHC/Admin/2006/3428.html
http://www.bailii.org/ew/cases/EWHC/Admin/2006/3428.html
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http://www.bailii.org/uk/cases/UKUT/AAC/2011/499.html
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“appropriate” does not engage the provisions of the UN Convention on the Rights of Persons with 

Disabilities: MS v Wakefield [2021] UKUT 316 (AAC) #86. 

04.02 Does the LA have a duty to 

make provision under an EHCP for a 

young person up to the age of 25 even 

where they may not obtain further 

qualifications? 

Yes. Obtaining qualifications is not an essential element of education (i.e. the fact that a young 

person will not obtain qualifications does not mean that they do not need, or are not entitled to, 

education).  

In Buckinghamshire CC v SJ [2016] UKUT 254 (AAC), the FTT was entitled to direct the LA to issue 

an EHCP following assessment in circumstances where SJ (who was 20 years old) functioned at a 

pre-school level and it was accepted “further achievements would be small”, because those 

achievements would be valuable in SJ’s adult life. 

More: 10.02 Can an LA just cease to maintain (i.e. terminate) an EHCP? 

04.03 Can the LA or FTT look only at 

what the child or young person 

requires now for the purposes of 

EHCPs? 

No. “EHC Plans should be forward looking – for example, anticipating, planning and commissioning 

for important transition points in a child or young person’s life, including planning and preparing for 

their transition to adult life”: COP2015 #9.61. 

If the CYP is beyond year 9, the EHCP must include within the SEP, HCP and SCP specified, provision 

to assist the child or young person in preparation for adulthood and independent living: 2014Regs 

r12(3). At Year 9 “at the latest” local authorities should start to plan successful transition to 

adulthood: Guidance19-25.  

Where a CYP has an EHCP, whilst that is subject to an annual review, the LA/FTT will consider not just 

the short-term needs of a child: see, for example, Wilkin & Goldthorpe v Coventry CC [1998] ELR 345, 

where there was an error in only looking at the one term the child had at primary school and not at 

what would happen at secondary school too.  

See further LS v Oxfordshire CC [2013] UKUT 135 (AAC) #48, in relation to whether the FTT should 

have known about academisation of a school which may have a bearing on delivery of SEP: “A 

statement of SEN is a ’living instrument’. It is as much – if not more so – a forward-looking rather 

than a historic document. In that context, it was important for the FTT to be informed of the 

impending change in the school’s status”. 

https://supportsendkids.org/content/resource/161?parentId=157
http://creativecommons.org/licenses/by-nd/4.0/
https://www.bailii.org/uk/cases/UKUT/AAC/2021/316.pdf
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http://www.bailii.org/uk/cases/UKUT/AAC/2013/135.html
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This principle applies to the question of whether to assess or not: Buckinghamshire v HW [2013] 

UKUT 470 (AAC) #20. 

When looking at placement, the ongoing costs of a placement should be considered, for example in 

Southampton CC v G [2002] EWHC 1516, it was found to be an error of law not to look at the cost of 

the whole GCSE course. 

04.035 Does the LA have to review an 

EHCP? 

Yes. The LA must carry out an Annual Review every 12 months : CFA2014 s44, Regs 2014 r18. 

Following this it may amend an EHCP: Regs 2014 r22. Where the LA decides to amend the EHCP, the 

proposed amendments must be notified to the parents within four weeks of the review meetings 

pursuant to Regs2014 r20(10): R (L) v Devon CC [2022] EWHC 493 (Admin) #61. 

04.036 Does the LA have a deadline by 

which to amend a plan where a CYP is 

transferring between phases of 

education? 

Yes. A transfer between phases of education is early years education to school, infant school to junior 

school, primary school to middle school or secondary school, middle school to secondary school or 

secondary school to a post 16 institution: Regs2014 r2(1). In such a case the LA must review and 

amend (where necessary) the CYP’s EHCP before 15 February in the calendar year of the transfer (or 

31 March where transfer is from secondary school to post-16 institution): Regs2014 r18(1). 

04.037 Can a parent request a 

reassessment of the CYP? 

Yes. Where the LA maintains an EHCP for a CYP it must consider securing a re-assessment of the 

educational, health care and social care needs of a child where a request is made by the child’s 

parent, the young person or the Placement the CYP attends. It must secure that reassessment unless 

it has carried out an assessment in the previous six months or where it is considered not necessary 

for a further assessment: CFA2014 s44(2), Regs2014 r24. The LA also has a discretion to secure a 

re-assessment at any other time where it thinks it is necessary: CFA2014 s44(3).  

The LA has a discretion to review at any time, and the parent can request a review. There is no duty 

on the LA to carry one out, but a decision not to carry one out must be lawful.  

04.04 Can an LA be obliged to fund 

health care provision under an EHCP? 

  

Yes. By CFA2014 s21(5) HCP which ‘educates or trains’ is deemed to be educational and so falls 

within section F of an EHCP. More: Can health or social care provision also be educational 

provision? 
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But in other instances, the health care provision is not part of the FTT’s jurisdiction (other than in 

cases which are part of the National Trial). 

The fact that a placement cost includes both SEP and HCP elements does not mean that the FTT can 

take decisions about the HCP, and the LA is not obliged to (indeed cannot) secure/fund other HCP, 

even if that HCP is “essential for [the child] to be educated”. That part of the funding should come 

from the CCG: East Sussex CC v KS (SEN) [2017] UKUT 273 (AAC) #64-66. The Noddy Guide finds it 

surprising that the LA (with its wide powers outside the education statutes) was held to have no legal 

power to provide health services, even if it has no duty to do so. Consider the cases on EA1996 s9 

which have held “public expenditure” concerns the public purse generally. Those decisions were 

premised on the fact that the FTT can order – as educational – a school placement which also 

provides social care (with the LA having to pay for it all). And there is nothing in principle different 

with health provision. In neither case does the FTT have power to determine the SCP or HCP, but what 

it can do is order a placement at which the LA will have to pay all the costs (particularly, but perhaps 

not necessarily, where that is all wrapped up as a single fee). 

 

05 EHCP assessment and issuing 

 

05.01 Are there any particular rules 

about when an LA has to undertake 

statutory assessment of a child or 

young person’s SEN? 

Yes. But it is quite complicated! The overarching requirement is set out in the CFA2014: 

CFA2014 s36: 

“(1) A request for a local authority in England to secure an EHC needs assessment for a child or 

young person may be made to the authority by the child’s parent, the young person or a person acting 

on behalf of a school or post-16 institution… 

(3) When a request is made to a local authority under subsection (1), or a local authority otherwise 

becomes responsible for a child or young person, the authority must determine whether it may be 

necessary for special educational provision to be made for the child or young person in accordance 

with an EHC plan… 

(8) The local authority must secure an EHC needs assessment for the child or young person if, after 

https://supportsendkids.org/content/resource/161?parentId=157
http://creativecommons.org/licenses/by-nd/4.0/
https://www.bailii.org/uk/cases/UKUT/AAC/2017/273.pdf
https://www.legislation.gov.uk/ukpga/1996/56/section/9
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https://supportsendkids.org/question/1644845334865
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having regard to any views expressed and evidence submitted under subsection (7), the authority is 

of the opinion that— 

(a) the child or young person has or may have special educational needs, and 

(b) it may be necessary for special educational provision to be made for the child or young person in 

accordance with an EHC plan.” 

That means that the focus is now (consistently with earlier case law on EA1996 even though EA1996 

had framed the test differently) directly on the question of whether an EHCP is required as the 

practical means to secure the SEP which the CYP requires. 

However, the structure of CFA2014 s36 is not totally clear. It appears to provide for a 2-stage process 

where a request has been made: 

• The first stage is for LA to determine whether it may be necessary for SEP to be made in 

accordance with a LA (section 36(3)) in consultation with the child’s parent or young person 

(section 36(4)). At this stage the statutory provisions do require any actual assessment of those 

needs. Where it is determined it is not necessary the child’s parent or young person is notified 

(section 36(5)).  

• The second stage arises where the LA has determined it may be necessary for SEP to be made in 

accordance with an EHCP (section 36(6)). It requires the LA to notify the parent or young person 

that they have a right to express views and submit evidence (section 36(7)). If after considering 

this, there is a duty to assess where the LA considers the CYP may have SEN and it may be 

necessary for SEP to be made in accordance with EHCP (section 36(8)). 

Note that COP2015 identifies additional considerations and factors which bear little resemblance to 

the statutory test – see COP2015 #9.14 (with its focus on progress made and related matters). See 

on that: Can the SEN Code of Practice trump the CFA2014? 

Per Cambridgeshire CC v FL-J [2016] UKUT 225 (AAC) #4, the two questions to be asked are (1) has 

the CYP a learning difficulty or disability, and (2) is it one that ‘calls for’ SEP? The question of whether 

SEP is “necessary” is at a later stage. The initial question on assessment is a “provisional and 

predictive” one.  
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The FTT will make a legal error if it asks itself “was special educational provision necessary” rather 

than “whether it may be necessary for special provision” to be made: RB v Calderdale MBC (SEN) 

[2018] UKUT 390 (AAC) #22.  

The Court has suggested the test of whether a child “may” have special educational needs such that 

it should carry out a statutory assessment is “a low test”: R (W) v Hertfordshire CC [2023] EWHC 

3138 (Admin) #3.  

Some of the old case law in relation to the test in EA1996 section 323 will continue to be relevant (the 

old test was required considered of whether “it is necessary for the authority to determine the 

educational provision which any learning difficulty…calls for”). See for example Buckinghamshire CC 

v HW [2013] UKUT 470 (AAC) in which the UT rejected Buckinghamshire CC’s argument that the FTT 

had been wrong to order an assessment without identifying the SEP the CYP required – that was the 

point of the assessment (#12). As to what is ‘necessary’, the UT stated it is a standard that is 

“somewhere between indispensable and useful or reasonable” (#16); “Whether something is 

necessary assumes a reason and a purpose. The reason and purpose is obviously to identify whether 

a child needs further educational provision and, perhaps, a statement of special educational needs” 

(#18). 

See further: SC & MS v Worcestershire CC [2016] UKUT 267 (AAC) (LA of opinion child is “probably” 

a child for whom it is necessary to determine SEP, which is informed by “certainty and stability” of 

statement); MC v Somerset CC [2015] UKUT 461 (AAC) (may be lawful for authority not to assess 

where even if child exceeds general provision of schools, in the particular case the child has access 

to provision required). 

05.02 Does a child or young person 

automatically get an EHCP following a 

statutory assessment? 

No. It is entirely possible for an LA to decide in the light of a statutory assessment that the CYP does 

not after all require an EHCP in which case they should still have their SEN meets met by their school, 

but without the extra protection of an EHCP. 

The legal test for that is in the CFA2014: 

CFA2014 section 37(1): 

https://supportsendkids.org/content/resource/161?parentId=157
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http://www.bailii.org/ew/cases/EWHC/Admin/2023/3138.html
http://www.bailii.org/uk/cases/UKUT/AAC/2013/470.html
http://www.bailii.org/uk/cases/UKUT/AAC/2013/470.html
http://www.bailii.org/uk/cases/UKUT/AAC/2016/267.html
http://www.bailii.org/uk/cases/UKUT/AAC/2015/461.html
https://supportsendkids.org/question/1644845589877
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https://www.legislation.gov.uk/ukpga/2014/6/section/36/enacted
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“(1) Where, in the light of an EHC needs assessment, it is necessary for special educational provision 

to be made for a child or young person in accordance with an EHC plan— 

(a) the local authority must secure that an EHC plan is prepared for the child or young person, and 

(b) once an EHC plan has been prepared, it must maintain the plan.” 

Note that the CFA2014 statutory focus as above is now explicitly on what had – through case law – 

become the EA1996 focus, namely on the simple and practical question of whether an EHCP is 

required by a CYP in order that the CYP gets the SEP they need (rather than on any particular level of 

functioning or progress by the child/young person which had in some sometimes - but wrongly - 

become the focus before). 

Note that COP2015 introduces an additional focus on progress made COP2015 #9.55. The Noddy 

Guide would simply point out that what matters is the statutory test. The COP can explain that test, 

but it cannot lawfully change the test as this appears to try and do. More: Can the SEN Code of 

Practice trump the CFA2014? 

What is “necessary” is not defined by CFA2014 and allows for flexibility, which is not overridden by 

the COP2015. Whether it is “necessary” is to be deduced rather than defined. Its determination will 

vary according to the circumstances of a particular case and may well involve a considerable degree 

of judgment: Hertfordshire CC v MC and KC [2016] UKUT 0385 (AAC) #36.  

The LA and FTT should generally ask whether, without an EHCP, “can the child’s special educational 

needs be met through provision from the resources normally available to a mainstream school and 

will they actually be met?”: JP v Sefton MBC [2017] UKUT 0364 (AAC) #14-15, DH & GH v 

Staffordshire CC [2018] UKUT 49 (AAC) #30. 

But the Noddy Guide thinks that the case law is currently a bit confused.  

For a slightly different approach to the legal requirements, see CB v Birmingham CC [2018] UKUT 13 

(AAC) #16-17: “there is a clear, albeit rough and ready resource line to be crossed before an EHCP is 

considered to be necessary. It is based on the kinds of provision a school could make from its own 

notional SEN budget”; the local offer is relevant as to what the school may provide, but a party may 

“show that it does not represent what is expected to be available, or that a particular school will not 

be able to make the provision expected under the local offer”. However, in reaching that different view 

https://supportsendkids.org/content/resource/161?parentId=157
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about what was required the UT in that case did not refer to or appear to apply the decisions above as 

to the “can” and “will” questions – it proceeded on the assumption that if schools can, then they will; 

indeed that if all schools in the area can, all will.  

It is also hard to reconcile the UT’s suggestion in that case that a parent could set out to show that a 

particular school could not deliver what the LA set out in the local offer, with the suggestion that the 

LA need not show that the provision would be available at all schools in the area. If no particular 

school is in the frame at the time, then the questions must indeed relate to all schools in the area 

since the parent is entitled to express a preference for them all, so all must be assessed by reference 

to the EHCP trigger. 

The Court of Appeal approved HW and MC and KC (as well as Manchester CC v JW [2014] UKUT 168) 

that what is necessary is a “value judgment” as to the approach to considering what is “necessary” in 

Nottinghamshire CC v SF and GD [2020] EWCA Civ 226 #20-26. The Court of Appeal considered that 

what is “necessary” is a “an evaluative judgment [for the FTT] using its specialist expertise” which 

“will depend on the nature and extent of the provision required for the child concerned”, and “is not a 

concept that is to be over-defined”. It also recorded that the provision made for the CYP has to be 

compared with that available nationally in mainstream (c.f. EA1996 which compared the educational 

provision provided generally for others in the mainstream schools in the area, which appeared to be 

the position in CB above). In other words: would a CYP need an EHCP to secure their SEP given the 

general pattern of provision in mainstream schools across the country (i.e. regardless of the position 

within that LA’s area or within the actual placement they are to attend). The question of whether an 

EHCP is necessary may include whether there is a shortfall in provision currently, or if there is not, 

whether there may be in the future upon a change to a different school or resources.  

In that case, it is notable that the Court of Appeal upheld the legality of the FTT’s conclusion that an 

EHCP was required even though the school had correctly identified the child’s SEN and was making 

the required such that he was making appropriate progress: “We have concluded that the level and 

quality of provision currently made by [the school] for [HD] is unlikely to be replicated in other LA area 

mainstream schools, and would require an EHCP to ensure its delivery and monitoring.” That shows 

that the door is firmly open for EHCPs which are essentially there as only a safety net (to prevent the 

specified SEP being removed or changed), rather than being used as levers to secure additional SEP 

as might more generally be the position. 

https://supportsendkids.org/content/resource/161?parentId=157
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The FTT can conclude that an EHCP is “necessary” even in the absence of a clear educational 

programme, particularly where the young person has suffered educational anxiety: Gloucestershire 

CC v EH (SEN) [2017] UKUT 85 (AAC) #47.  

In respect of young people specifically, the definition of SEP is to “identify those young persons for 

whom standard educational provision will not suffice”. In determining what provision is made 

generally by mainstream post-16 institutions, the FTT need not look at every mainstream post-16 

institution but should exercise professional educational judgment to fix the typical nature of provision 

made for that particular age group. Once that is done, then the FTT can determine whether the 

provision required for a particular young person is additional to or different from that made generally 

in England (although a particular LA area is likely to be representative) and therefore is SEP: RBKC v 

GG [2017] UKUT 141 (AAC) #5. 

More: Does the LA have a duty to make provision under an EHCP for a young person up to the age of 

25 even where they may not obtain further qualifications? 

More: Can the LA or FTT look only at what the child or young person requires now? 

Some of the caselaw under EA1996 section 324 may continue to be relevant. See for example SC & 

MS v Worcestershire CC [2016] UKUT 267 (AAC) (“whether, without a statement, the decision maker 

can be satisfied, to a reasonable degree of certainty, that the required educational provision will be 

delivered”); LS v Oxfordshire CC [2013] UKUT 135 (AAC) (relevance of whether SEP is secure); JS v 

Worcestershire CC [2012] UKUT 451 (AAC) (progress must be put into context of support being given 

and whether that support will continue); MC v Somerset CC [2015] UKUT 461 (AAC) (it might be 

necessary to make a Statement because “there was insufficient awareness of the special educational 

provision which a child requires. It might be if the child needed to have a statement of SEN to access 

the relevant specific provision”). 
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06 EHCP general  

06.01 Are there any particular rules 

about how an EHCP should be 

drafted? 

Yes. EHCPs should be “clear, concise, understandable and accessible to parents, children, young 

people, providers and practitioners. They should be written so they can be understood by 

professionals in any local authority”: COP2015 #9.61. 

They have to be intelligible to people who have to read them and not just to their authors. The parties 

have to be able to reach a good understanding of what the words mean. It is no good if they are 

ambiguous: T v Hertfordshire [2003] EWCA Civ 1893. 

06.02 Is there a prescribed form of 

EHCP? 

Yes. The required contents of an EHCP is set out in CFA2014 s37, Regs2014 r12, and COP2015 

#9.62-9.76. An EHCP must set out: 

• section A views, interests and aspirations of the child and his parents or the young person 

• section B CYP’s special educational needs 

• section C CYP’s health care needs which relate to their special educational needs 

• section D CYP’s social care needs which relate to their special educational needs or to a 

disability 

• section E outcomes sought for him or her 

• section F special educational provision required by the CYP 

• section G any HCP reasonably required by the learning difficulties or disabilities which result in 

CYP having special educational needs 

• section H1 any SCP which must be made for the CYP as a result of the Chronically Sick and 

Disabled Persons Act 1970 s2 

• section H2 any other SCP reasonably required by the learning difficulties or disabilities which 

result in the CYP having special educational needs 

https://supportsendkids.org/content/resource/161?parentId=157
http://creativecommons.org/licenses/by-nd/4.0/
https://supportsendkids.org/question/1644846464983
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https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf
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• section I name of the school, maintained nursery school, post-16 institution or other institution to 

be attended by the child or young person and the type of that institution or, where the name of a 

school or other institution is not specified in the EHCP, the type of school or other institution to 

be attended by the child or young person 

• section J where any special educational provision is to be secured by a direct payment, the 

special educational needs and outcomes to be met by the direct payment 

06.03 Should the sections of an EHCP 

be considered in a particular order? 

Yes. When it comes to drafting an EHCP, the LA must first specify all of the CYP’s needs in section B 

(COP2015 #9.69(B)), then specify provision in section F “for each and every need specified in section 

B” (COP2015 #9.69(F)). 

Placement is considered last, and a draft plan (sent for consultation) must not include a name or type 

of placement (so that the placement decision is made in the light of whatever comes from section F 

and the consultation response): CFA2014 s38(5). 

This has been the subject of settled case law (albeit mostly in relation to statements under EA1996). 

See The Learning Trust v MP [2007] EWHC 1634 (Admin) #42: “It is important… to identify or 

diagnose the need before going on to prescribe the educational provision to which that need gives 

rise, and only once the educational provision has been identified can one specify the institution or 

type of institution which is appropriate to provide it.”  

In that case the FTT had erred in law in deciding on Part 4 (predecessor to EHCP section I) and left it 

to the parents to “agree some amendments with the LEA to reflect our decision that [P] should be 

placed in a residential school.” That was “putting the cart before the horse” in that Part 4 (placement) 

should only have been decided on after any disputes about Part 2 (SEN) and then 3 (SEP) had been 

resolved (and in the light of what had then been decided).  

See also: A v Barnet [2003] EWHC 3368 #17, T v Neath Port Talbot [2007] EWHC 3039  

More: Does Section F have to tie in with Section B? 

06.04 Are there time limits in respect 

of the preparation of an EHCP? 

Yes. The procedure for preparing an EHC Plan is set out in Regs2014 r11-14. The timescales are 

generally framed as absolute duties. For example Regs2014 r13(2) requires the LA to send the 

https://supportsendkids.org/content/resource/161?parentId=157
http://creativecommons.org/licenses/by-nd/4.0/
https://supportsendkids.org/question/1644846775452
https://supportsendkids.org/question/1644846775452
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf
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finalised EHCP to the child’s parent or young person as soon as practicable and in any event within 20 

weeks of the LA receiving a request for an EHC needs assessment or becoming the responsible LA. 

This is a hard edged legal duty and not a “best endeavours duty”, and the timescale is not affected if a 

parent or young person appeals a refusal to assess which is conceded by the LA: R (W) v 

Hertfordshire CC [2023] EWHC 3138 (Admin) #16-17. Challenging a failure to comply with a time 

period is not within the scope of an FTT appeal so is a matter for judicial review: #32. 

 

  

07 EHCP section B 

special educational needs 

07.01 Are there particular rules about 

whether a child or young person has 

special educational needs? 

 

Yes. The rules are set out in CFA2014. 

CFA2014 s20: a CYP has SEN when he or she “has a learning difficulty or disability which calls for 

special educational provision to be made for him or her”. He or she has such a learning difficulty or 

disability if he or she “(a) has a significantly greater difficulty in learning than the majority of others of 

the same age, or (b) has a disability which prevents or hinders him or her from making use of facilities 

of a kind generally provided for others of the same age in mainstream schools or mainstream post-16 

institutions.” 

The comparison is now between the provision this CYP requires and what is generally provided to 

other CYP in mainstream schools generally (i.e. nationally, which is a change in approach from that 

under the previous legislation). The comparison with what is provided generally to others of the same 

age – i.e. with general mainstream provision and not with what mainstream institutions might provide 

to some pupils/young people. So the question of whether a CYP has SEN does not change depending 

on where they live or where they study. 

In relation to disability, see EqA2010 s6. 
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See also: COP2015 Introduction xiii-xxiii and Disability Law in Education No-nonsense Guide 

07.02 Do all disabilities within the 

EA2010 constitute special educational 

needs? 

 

No. Not every disability (as defined by EA2010 s6) falls within section CFA2014 s20(2)(b). A disability 

which falls within CFA2014 s20(2)(b) must be such as to prevent or hinder the child or young person 

from making use of facilities, which are likely to be physical features rather than the way in which the 

school provides education for the pupil (which might not be the case if the child/young person only 

had, say, a physical impairment): Hertfordshire v MC & KC [2016] UKUT 385 (AAC) #14.  

07.03 Can health or social care needs 

be special educational needs? 

Yes. In specified circumstances something which is generally provided by the NHS or social services 

ends up being also treated, in SEN law, as “educational provision” (which then ends up being included 

as part of the SEP in section F of an EHCP and potentially also in the sections of the EHCP dealing 

with health care provision or social care provision). 

See CFA2014 s21(5). SEN will include those needs for what would otherwise be health or social care 

provision that are treated as SEP because they “educate or train” the CYP. It follows that the mere 

fact that the provision in question might be considered health or social care, or might in practice be 

provided by a social services department or the NHS, does not mean that it is not to be treated as 

SEN. It follows that the needs which require that provision, are then SEN.  

The most obvious effect of this is that speech and language therapy is almost always SEP and so 

communication needs are almost always an SEN and not just a health care need. 

Where provision is SEP by virtue of CFA s21(5), then it is SEP “instead of” health care or social care 

provision i.e. it is no longer health care or social care provision for the purposes of the EHCP. As such, 

any provision in sections G or H is not SEP: R (LS) v LB Merton [2024] EWHC 584 #47. It would 

therefore only form part of recommendations of the FTT, and not constitute an order. That prohibition 

on duplication should not though lead to provision being split into components, with an SEP element 

in section F and an SCP element in section G. More:  12.27 Can you enforce an FTT recommendation 

that health or social care provision is specified in an EHCP? 

More: 08.02 Is there a rule specifying what counts as SEP? 

08.06 Can health or social care provision also be educational provision? 
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08.07 Is Speech and Language Therapy SEP? 

08.03 Can learning life skills be SEP? 

07.04 Does the cause of a child or 

young person’s SEN need to be 

known? 

 

No. What matters is the impact of the impairment or disability in question on the CYP, not the medical 

or other reason for the impairment or its impact.  

It follows that a CYP’s SEN “may be accurately assessed without knowing their precise cause”: SG v 

Denbighshire CC [2018] UKUT 369 (AAC) #40 (note this was a UT permission decision but it has 

been published by the UT itself nonetheless so is likely to be treated as authoritative). 

07.05 Does Section F have to tie in 

with Section B? 

 

Yes. “Provision must be specified for each and every need specified in Section B”: COP2015 #9.69(F). 

However, it has been held Section B can include narrative description of a child as well as specifying 

SEN (compare with: R v Secretary of State for Education ex p E [1992] 1 FLR 377): W v Leeds CC 

[2005] EWCA Civ 988 #35. 

Some EHCPs have reference to a child’s “primary need” and “secondary need”. This is not unlawful, 

but such additions do not change the underlying legal obligations of the LA. Adding these labels does 

not change the legal requirement to specify all of the CYP’s identified SEN.  

More: Should the sections of an EHCP be considered in a particular order? 
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08 EHCP section F  
 

special educational provision  

08.01 Does “provision” set out in an 

EHCP (section F) have to link to the 

“outcomes” set out in section E? 

Yes. “It should be clear how the provision will support achievement of the outcomes”: COP2015 

#9.69(F). The outcomes are the “benefit or difference made to an individual as a result of an 

intervention”: COP2015 #9.66. 

If the FTT allows an appeal and recasts SEP in the EHCP, then it may make consequential 

amendments to the outcomes to fit with the SEP – even though there is no specific appeal right in 

respect of Section E: S v Worcestershire CC (SEN) [2017] UKUT 0092 (AAC) #84-85. 

The principle under the EA1996 remains applicable, that where something is identified as an 

“objective” in Part 3A (predecessor to an outcome), Part 3B (provision) needs to specify the SEP 

intended to meet that objective: C v East Sussex CC [2004] EWHC 3122 (Admin) #17. More: Why 

does the Noddy Guide refer to the EA1996 and cases related to it when SEN law is now in CFA2014? 

08.02 Is there a rule specifying what 

counts as SEP? 

Yes. CFA2014 provides for a three-way split between the different kinds of provision which a child or 

young person might need namely (special) educational provision (SEP), Social Care Provision (SCP) 

and Health Care Provision (HCP). CFA2014 s21: 

• SEP (for a CYP aged 2 or over) means “educational or training provision that is additional to, or 

different from, that made generally for others of the same age in (a) mainstream schools in 

England, (b) maintained nursery schools in England, (c) mainstream post-16 institutions in 

England, or (d) places in England at which relevant early years education is provided”. SEP (for a 

child under 2) is “education provision of any kind”.  

• SCP means “provision made by a local authority in the exercise of its social services functions”. 

• HCP means “provision of health care services as part of the comprehensive health service in 

England continued under the National Health Service Act 2006 s1(1). 
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Overall: “It is not the function of the special educational needs provision to provide for a child’s social 

needs (at least not those which are not also educational needs)”: The Learning Trust v MP [2007] 

EWHC 1634 (Admin) #43. 

As to what is “educational”, education “involves learning knowledge and acquiring skills” and a variety 

of factors may impede different elements of that process.  What is “educational and training 

provision” pursuant to CFA2014 s21(1) does not need to actually “educate or train” (cf. deemed 

educational provision pursuant to CFA 2014 s21(5)). In considering whether provision is 

“educational” it may be helpful to consider COP2015 #6.28-6.35 which brings together and classifies 

these factors under communication and interaction; cognition and learning; social, emotional and 

mental health difficulties; and sensory and/or physical needs: EAM v East Sussex CC [2022] UKUT 

193 (AAC) #7-10, #18-19. In that case, a wired internet connection was considered SEP for a child 

who had electromagnetic hypersensitivity, because of the difficulties she had using computers, which 

affected how teaching is communicated to her and sensory needs which affected her use of 

computers: #24-29. Further, something which supports (or even facilitates) education can lawfully be 

educational provision, such as mentoring support: Westminster CC v FTT [2023] UKUT 177 (AAC) 

#108-109.  

More: Can health or social care needs also be special educational needs? 

Can health or social care provision also be educational provision? 

It may also be useful sometimes to look at the old EA1996 caselaw (remembering though that the 

EA1996 did not use the SEP/HCP/SCP split but, instead, looked only at whether provision was 

“educational” or “non-educational”). More: Why does the Noddy Guide refer to the EA1996 and cases 

related to it when SEN law is now in CFA2014? 

Some cases under EA1996: W v Leeds City Council [2005] EWCA Civ 988 (the FTT can seek and 

consider evidence on a child’s non-educational needs as part of taking a “holistic” view, but must 

remember that it is an educational tribunal); LB Bromley v SENT [1999] ELR 260 (the question of 

whether any particular provision is educational or non-educational (or a mixture of both) is not a 

question of law; rather, it is a matter for the LA and, on appeal, the FTT. The FTT can lawfully give 

educational need a broad meaning, for example a child’s education can require day-long and year-

round attention to many physical needs); A v Hertfordshire CC [2006] EWHC 3428 (it is well 

established that there is no hard boundary between “educational” and “non-educational” – some 
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things could be both – the LA, then FTT, decides. Just because particular provision brings some 

educational benefit, it does not follow that there is a special educational need for it. It certainly does 

not follow that a provision bringing some educational benefit beyond school hours automatically 

translates into a special educational need (and thus special educational provision) beyond school 

hours); DC & DC v Hertfordshire CC [2016] UKUT 379 (AAC) #17 (education is “about instruction, 

schooling or training, so one or more of these factors is likely to be discernible in provision which is 

asserted to be educational”).  

08.03 Can learning life skills be SEP? Yes. Where a CYP does not just need help with basic life skills (such as dressing or washing) 

(sometimes referred to as independent living skills), which would be social care, but also needs to 

learn those things (such that the provision in question needs to educate/train the CYP to help 

develop/enhance their independent living skills or basic life skills) which could make it also 

educational provision; and so the CYP has an educational need arising from their difficulties in those 

areas. 

More: Is there a rule specifying what counts as SEP? 

08.04 Can a requirement for 

parent/teacher meetings be SEP for 

the child or young/person? 

Yes. In HN v South Tyneside Council (SEN) [2019] UKUT 380 (AAC) #28, 31, in considering whether 

parent/teacher meetings were educational the FTT was required to ask “what is it in the fact to face 

contact or telephone contact in contemplation that provides something of educational worth to the 

child?”. It considered that “meetings between parent and teacher might, in some circumstances, 

amount to SEP. That could be so if the child’s difficulties, arising from their disabilities or learning 

difficulties, in attending and integrating into the school or class on school days were such that they 

needed very close and regular liaison between the child’s parents and class teacher - for example, in 

the form of daily discussions about strategies the parents could put in place at home or on the 

journey to school - in order to enable the child to access their education”. However that was 

considered “likely to be rare if not very rare”. That may turn out to be an overcautious assessment 

given that other sorts of meetings (such as Annual Review meetings) are often specified within 

section F of an EHCP. 

More: Is there a rule specifying what counts as SEP? 
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08.05 Can learned behaviour, such as 

sexualised behaviour, give rise to a 

need for SEP? 

Yes. Learned behaviour, such as sexualised behaviour, may not itself be a learning difficulty, but that 

does not mean that the provision required in relation to it (including a residential placement) is not 

SEP if it is directly related to a learning difficulty: H v A London Borough [2015] UKUT 316 #25-26. 

More: Is there a rule specifying what counts as SEP? 

08.06 Can health or social care 

provision also be educational 

provision? 

Yes. However, CFA2014 s21(5) is needed and operates to ensure that aspects of what were 

previously regarded as SEP which would otherwise also now fall within the definition of SCP or HCP 

remain treated as SEP (rather than SCP or HCP): “Health care provision or social care provision which 

educates or trains a child or young person is to be treated as special educational provision (instead of 

health care provision or social care provision).”  

There is no rule that SEP is provision which is “exclusively educational”, and “there is no requirement 

of exclusivity in CFA2014 s21(5): East Sussex CC v JC [2018] UKUT 81 (AAC) #22. See also: LB 

Bromley v SENT [1999] ELR 260 and A v Hertfordshire CC [2006] EWHC 3428 in relation to 

“educational” generally. 

The task of the FTT is different between ‘direct’, and ‘deemed’ SEP (i.e. provision falling in CFA2014 

s21(5)).  

For direct provision it may add, amend or remove, it; but for deemed provision the tribunal’s only role 

is to classify the social care provision to filter out that part of the provision that is properly classified 

as SEP under CFA2014 s21(5): East Sussex CC v TW [2016] UKUT 528 (AAC) #15-26 (although the 

FTT has greater powers in respect of social care provision during the national trial). 

To be deemed SEP, the provision must “educate” or “train”. This is different to whether something is 

“educational” (for the purposes of being direct SEP). For example, a hearing aid enabling a pupil to 

hear the class can be (direct) educational provision even though it does not itself “educate” the pupil: 

EAM v East Sussex CC [2022] UKUT 193 (AAC) #7-10.  

In East Sussex CC v KS [2017] UKUT 273 (AAC) #89, the UT approved of City of Bradford v A [1997] 

ELR 417 and OD v Gloucestershire CC [2013] UKUT 113 in finding that even if medical and nursing 

support is essential for the child or young person to be educated, that does not of itself make it SEP. 

The UT considered a powered wheelchair in East Sussex CCC v JC [2018] UKUT 81 (AAC) #29: “If 

(and it might be a big if) the use of the powered wheelchair educates or trains, there is no rule 
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excluding its provision from being educational or training provision, but the FTT needs to make 

adequate findings about how a young person’s use of a wheelchair actually educates or trains him”. 

The UT set aside the FTT decision so the FTT could properly consider that question.  

The UT has left open the question of whether direct SEP and deemed SEP are mutually exclusive: 

Westminster CC v FTT [2023] UKUT 177 (AAC) #110. 

More: Is there a rule specifying what counts as SEP? 

Can Psychiatric input be SEP? 

08.07 Is Speech and Language 

Therapy SEP? 

Yes, generally so. “Speech and language therapy and other therapy provision can be regarded as 

either education or health care provision, or both. It could therefore be included in an EHCP as either 

educational or health provision. However, since communication is so fundamental in education, 

addressing speech and language impairment should normally be recorded as special educational 

provision unless there are exceptional reasons for not doing so”: COP2015 #9.74.  

As for the position under EA1996 (More: Why does the Noddy Guide refer to the EA1996 and cases 

related to it when SEN law is now in CFA2014?), speech therapy should be treated as educational (i.e. 

Part 3) unless there are “exceptional reasons for not doing so”: COP1996 #8.49; X&X v Caerphilly BC 

[2004] EWHC 2140.  

08.08 Can psychiatric input be SEP? Yes. Psychiatric input is capable of being SEP, but whether it is in any particular case is a question of 

fact for the LA and FTT (but not, like the case in question, “vague well-being sessions”): DC & DC v 

Hertfordshire CC [2016] UKUT 379 (AAC) #11-20.  

More: Why does the Noddy Guide refer to the EA1996 and cases related to it when SEN law is now in 

CFA2014? 

Can health or social care provision also be educational provision? 

08.09 If a child is placed in a different 

year group is that SEP? 

Yes. Placement in a different year group to that indicated by a CYP’s chronological age is SEP: AB v 

North Somerset [2010] UKUT 8 #28. It follows that a CYP with an EHCP can only be placed in a 

different year group if that has been specified in section F of their EHCP. It follows in turn that the 
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decision to place such a CYP in a different year group (or a decision to refuse to do so) can be part of 

an FTT appeal against the contents of their EHCP. 

More: Is there a rule specifying what counts as SEP? 

08.10 If a child needs to be in small 

groups or small classes for some or 

all of the time is that SEP? 

Yes. If the child needs small group teaching when not all children in a mainstream school would be 

getting it, or to be in classes smaller than in a mainstream school, then that is SEP: H v Leicestershire 

[2000] ELR 471. 

More: Is there a rule specifying what counts as SEP? 

08.11 If a child or young person needs 

to be with a particular peer group 

other than that in a mainstream class, 

is that SEP? 

Yes. A non-mainstream peer group, in law, is SEP. In AJ v LB Croydon [2020] UKUT 246 (AAC) #65, 

the UT held the FTT unlawfully named an ASD special school when nothing in Section F of the EHCP 

suggested or provided that the child required such a placement, or anything other than a mainstream 

placement.  

This potentially precludes special school placements being justified by reference to peer group 

considerations when that has not been set out in Section F.  

More: Is there a rule specifying what counts as SEP? 

08.12 Do terms “waking day 

curriculum” or “extended day 

curriculum” have any legal meaning? 

No. The UT has acknowledged the imprecision of the term “waking day curriculum”. It generally 

means that “the person’s special educational needs are such that they call for special educational 

provision to be delivered beyond ‘normal hours’”. It may be linked with residential placement, but not 

necessarily so: East Sussex CC v TW [2016] UKUT 528 (AAC) #28-30.  

Some of the dangers of the use of the non-statutory term “waking day curriculum” as a proxy for the 

more nuanced approach which is required have been explained in LB Southwark v WE [2021] UKUT 

241 (AAC). UTJ Jacobs memorably stated at #1 in relation to the term “waking day curriculum”: “If 

those words do not induce a feeling of dread in a judge of this Chamber, at least they produce a 

sense of foreboding”. The following questions need to be asked: (1) does the child/young person 

have a learning difficulty or disability and does that call for SEP, if so the child/young person has SEN 

(Section B); (2) what SEP is called for (Section F); (3) what name or type of institution that the 
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child/young person should attend. A “waking day curriculum straddles Sections F and I”: #5-12. The 

FTT erred where it went beyond interpreting the existing wording of Section F in a Section I appeal: 

#22-26. 

Noddy’s experience is that the term “extended day curriculum” is sometimes now used instead, 

however in their view this term – though slightly more legally correct - suffers from the similar issues 

as “waking day curriculum” (not least in the use of the word ‘curriculum’). 

More: 08.13 Is there a particular rule about when a child requires out of hours SEP? 

08.13 Is there a particular rule about 

when a child requires out of hours 

SEP? 

It has been said that a “waking day curriculum” (which in practice is likely to lead to a requirement for 

a residential school placement) may be justified if the CYP needs to “translate into his home and 

social and indeed all areas of his life and functioning, the skill which he learns within the school and 

school room”: S v SENDIST [2007] EWHC 1139 #17, #19.  

On the other hand, simply because a CYP needs consistency of approach (i.e. to be dealt with out of 

school hours in the same way as within school hours) is not necessarily an educational need which 

should be met beyond the school day in a residential setting: LB Hammersmith and Fulham v JH 

[2012] UKUT 328 (AAC) #18-19. This does not mean in a particular case the FTT cannot lawfully 

decide that a need for a consistency of provision is special educational provision in the 

circumstances of the particular young person, but it would be in extremely rare cases where 

consistency alone would justify programmes of learning beyond the ordinary school day: 

Westminster CC v FTT [2023] UKUT 177 (AAC) #128, #131. 

The question to be asked is whether the “need for a consistent program was such that [the CYP’s] 

education could not reasonably be provided unless accommodated on the site where [the child] was 

educated”: Hampshire CC v JP [2009] UKUT 239 (AAC) #29, Westminster #128, #132.  

When finding an educational need for a residential placement, the FTT needed clearly to explain its 

finding that out of school hours SEP was required: Essex CC v DH (SEN) [2016] UKUT 463 (AAC). 

Accordingly, the term ‘waking day curriculum’ does not, or should not at least, provide a short-cut way 

of avoiding the need properly to evaluate what out of school-hours provision the child or young 
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person requires, and why: LB Southwark v WE [2021] UKUT 241 (AAC) #5-12. More: Does the term 

“waking day curriculum” have any legal meaning? 

The focus should be on what SEP the child requires, and when. If the educational provision in 

question can only be made out of school hours (which means that it is necessarily SEP), then that 

should be clearly set out in Section F (as being SEP More: Is there a rule about what counts as SEP?), 

and the question then arises as to whether that necessitates a residential placement in Section I (or 

whether that our of school hours provision can be arranged by the LA in some other way). More: Is 

there a particular rule about when a child requires out of hours SEP? 

Examples of that situation might include: 

• the position where more of the provision in question is needed than can be delivered within the 

hours of the school day;  

• where the child/young person specifically needs that provision throughout their waking hours (or 

at least beyond the school day); or 

• because the educational provision in question relates to something which does not happen at 

school, such as teaching the child/young person basic life skills or independent living skills such 

to dress or wash themselves when they wake up or at bedtime.  

More: Can learning life skills be SEP? 

The key in each case is that the provision in question (whether initially seen as educational provision 

or as social care provision) involves education and/or training (which then makes it SEP under 

CFA2014 s21) and the need for it goes beyond or outside the ordinary school day. 

It is not sufficient to say that SCP to help a CYP “to generalise skills learnt at college in out of college 

time” becomes SEP by virtue of CFA2014 s21(5). The question is whether the SCP falls on the 

“education and training” side of the line or the “support” side of the line, which is a question of fact 

and degree for the FTT to determine in light of its own expertise: GL v West Sussex CC [2017] UKUT 

414 (AAC) #32. 
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It is important also to note that parents/carers cannot be relied on to provide (or be expected or relied 

on to provide) any SEP in section F of the relevant EHCP. More: Can the LA require parents to provide 

education? 

It follows that, where a need for educational provision outside the school day has been identified (and 

specified in section F) the LA cannot avoid the need to arrange that provision by saying that the 

parents should make that provision at home. More: Is the duty on the LA to secure the provision in 

Section F absolute? 

08.14 Does the SEP in section F of an 

EHCP have to be set out in detail? 

Yes. Regs2014 r12(f) requires section F to set out “the special education provision required by the 

child or young person”, for which see CFA2014 s21(1) (extracted above). It follows that all the SEP 

has to be set out including things like: 

• Staff qualifications/experience: e.g. “teacher who is experienced in working with pupils who have 

significant learning difficulties and autism/communication disorders”: R v Wandsworth ex parte 

M [1998] ELR 424. 

• Where small group work is involved, the size of the group, the length and frequency of the 

sessions: L v Clarke and Somerset [1998] ELR 129. 

• The need for and amount of 1:1 work: L v Clarke and Somerset [1998] ELR 129. 

• Input from other professionals, such as sessions of speech therapy: R v Harrow ex parte M 

[1997] FCR 761. 

More: Is there a rule about what counts as SEP? 

08.15 Does section F have to specify 

things like how much provision a child 

or young person requires, and how 

often? 

Yes. “Provision must be detailed and specific and should normally be quantified, for example, in terms 

of the type, hours and frequency of support and level of expertise, including where this support is 

secured through a Personal Budget”: COP2015 #9.69(F). 

The previous case law has been applied under the CFA2014 (More: Why does the Noddy Guide refer 

to the EA1996 and cases related to it when SEN law is now in CFA2014?).  
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For the classic formulation see: “The real question … is whether [the statement] is so specific and so 

clear as to leave no room for doubt as to what has been decided and what is needed in the individual 

case”: L v Clarke and Somerset [1998] ELR 129 #27. 

For a useful summary on the law on specificity and quantification of SEP, see Worcestershire County 

Council v SE [2020] UKUT 217 (AAC) #74 per UTJ West, in which the UT set out 11 principles 

summarising the case law above. The UT gave further guidance, in summary: (i) a primary 

consideration in relation to specificity are the statutory duties of the LA, (ii) the LA is a free standing 

legal document which parties are entitled to rely upon if a question arises about provision being 

made, (iii) where there is a need for flexibility it should not be an excuse for lack of specificity where 

detail could reasonably have been provided, (iv) the nature of the provision will often point towards 

the necessary level of detail, (v) vague words like “support”, “input”, “interventions” and 

“opportunities” are unlikely to be sufficient, (vi) if a SEN pupil is to attend a mainstream school the 

FTT is likely to need more detail than if the pupil were at a special school, (vii) the FTT can be 

pragmatic if the evidence does not enable the FTT to set out the detail but it would be inappropriate 

to adjourn, (viii) the FTT can use its expertise as a specialist panel. 

The requirement for specificity “is carefully worded to depend on what is appropriate in the particular: 

so specific, so clear, necessary in the individual case, and Very often”, and in certain circumstances a 

“plan must allow professionals sufficient freedom to use their judgment on what to do in the 

circumstances as they are at the time” (here the child was to change schools a few months later): BB 

v LB Barnet [2019] UKUT 285 #22. 

Think who, what, where and when? 

In limited and specific circumstances, the need for specificity must be balanced against the need for 

flexibility and pragmatism. As articulated by the UT in London Borough of Redbridge v HO (SEN) 

[2020] UKUT 323 (AAC) #16: “The devil resides in the level of detail that the plan must contain. The 

EHCP is a legal document of an unusual type. Insofar as the FTT has made an order, the order must 

have sufficient certainty to be enforced in case of dispute. On the other hand, the plan is a living 

document for a developing pupil. The tension is between the certainty the parties, in particular the LA, 

need to comply with or enforce their respective duties and rights and the need for sufficient flexibility 

for the plan to remain relevant until the next review of the plan takes place. The child [will] develop or 

deteriorate considerably during that period.” In this case provision that the child “required 
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extracurricular support at home for one hour a week from a trusted and familiar psychologist” was 

unlawful as it (i) was too vague in respect of content; (ii) impermissibly retrofitted to require, in 

practice, only one psychologist (a reminder that provision cannot be tied to a named provider or 

individual, see further DM v Cornwall CC [2022] UKUT 230 (AAC) #27); (iii) contained selection 

criteria entirely subjective to the pupil; which (iv) may make compliance by the LA practical 

impossibility; and (v) was in any event unjustified on the evidence or based on insufficient reasons.  

“The specificity and flexibility of [Section F] is pre-eminently an area within the expertise of the FTT” – 

it is entitled to take a more flexible approach if it considers it to be appropriate and may delete 

provisions that are too prescriptive: FC v Suffolk CC [2010] UKUT 368 (AAC) #33. The FTT will be 

pragmatic, particularly in cases where a child is to start at a new school – the statement will be 

“realistic and practical” where adjustments will be made to provision, and knowledge develops. The 

reference to an assessment that might take place was not an unlawful delegation of the FTT’s duty to 

specify SEP: CL v Hampshire CC [2011] UKUT 468 (AAC) #15-16. 

As such, following the UT’s decision in Worcestershire County Council v SE [2020] UKUT 217 (AAC), 

there is now a distilled set of principles to apply when considering whether provision is sufficiently 

specific, but it remains the case that those principles will have to be applied to the facts of an 

individual case and that sometimes seemingly fine lines will need to be drawn.  

Words like “as appropriate”, “as required”, “regular”, “periodic”, “subject to review” are all likely to be 

indicative of illegality.  

However, as noted in L, and E v Rotherham MBC [2002] ELR 25 #25, the requirement that provision 

should be specified in terms of hours per week is not an absolute and universal precondition of the 

legality of a statement (see further below cases).  

The requirement to specify is “not a bureaucratic purpose…. by that provision, local authorities … and 

tribunals… are required to give full and adequate specific consideration to the needs of the child… the 

requirement for specificity outlaws … a general statement …. in such broad terms that it could lead to 

specific needs being ignored or inadequately focussed upon…. the second purpose is that, once made 

in terms which are specific the purpose of the provision can be furthered and effected by 

enforceability….”: E v Flintshire [2002] EWHC 388.  
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The legislative purpose is “to require focussed and express consideration to be given to the specific 

needs of a child and then to provide for them in terms which will further and effect its enforceability 

as a provision…”: IPSEA Ltd v Secretary of State for Education [2002] EWHC 504 #6. 

A FTT should not “rubber stamp” an inadequately vague EHCP: EC v North East Lincolnshire [2015] 

UKUT 648 (AAC) #28. The FTT is “empowered to take a much closer look at the content of the LEA's 

statement [than the judicial review court]. Indeed for many purposes it stands in the LEA's shoes, re–

evaluating the available information in order if necessary to recast the statement”: LB Bromley v 

SENT [1999] ELR 260 at 294.  

Some examples of wording from the authorities: 

• In B-M and B-M v Oxfordshire CC (SEN) [2018] UKUT 35 (AAC) #5, the following was found 

unlawful: (1) “support from a learning support assistant” said nothing about how much or their 

training or experience; (2) “programme to develop his social communication skills” failed to say 

anything about the nature/content of the programme; (3) “opportunities for” is “vague, 

meaningless and unenforceable”; (4) “the equivalent of 25 hours of support to be used flexibly 

across the school day to include individual, small group and whole class teaching to meet the 

outcomes described” is vague and lacks the required specificity; what is meant by “equivalent”? 

who is to provide the support? 

• In SB v Herefordshire CC [2018] UKUT 141 (AAC) #35 the UT (surprisingly) found that where 

neither party had advanced any argument on what size of teaching group was required, and 

where (per the UT) achievement of the aims of the EHCP did not compel the FTT to specify group 

size, it was not an error of law for the FTT to order that a child would be taught in “small groups” 

without specifying the size of those small groups. The flexibility was justified as, although the LA 

did not specify an upper limit on size, it was clear that the groups must be small enough to allow 

effective delivery of other provision in the plan. The Noddy Guide would note there was no 

mention by judge of other key cases such as K&K v The Authority [2013] UKUT 624 (AAC), L v 

Clarke and Somerset [1998] ELR 129, E v Flintshire [2002] EWHC 388 and IPSEA v Secretary of 

State [2003] EWCA Civ 7. It is hard to see how the requirement of “small groups” the judge 

contemplated could be enforced.  
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• S v SENDIST [2007] EWHC 1139 is an example (of a child in a special school) where “much more 

detail” was needed:  

“LS needs direct involvement with speech and language therapy in the classroom, initially a visit 

once a week for a term, thereafter reducing to at least once a fortnight. This should involve joint 

planning and delivery with the class teacher. 

The speech and language therapist also needs to manage a structured programme, which will 

include training, to support ‘out of school’ professionals in providing a consistent approach and 

assisting LS in developing and generalising his skills in different settings. Similarly LS’s parents 

and carers need support so they may embed more firmly the full range of communication 

methods used in school so he can apply them in other contexts, including home and respite 

provision. The speech and language therapist will visit the home at least three times a year.” 

And per S v SENDIST saying (for example) that the therapist should give “initially a visit once a 

week for a term thereafter reducing to once a fortnight” was too vague [e.g. How long is each 

session? What should each session consist of?]. Likewise, that the speech and language therapy 

“also needs to manage a structured programme, which will include training, to support out of 

school professionals in providing a consistent approach and assisting LS in developing and 

generalising his skills in different settings” [what sort of professionals?]. Similarly “LS’s parents 

and carers need support so they may embed more firmly the full range of communication 

methods” [what type and intensity of support?]. Nor should the FTT have relied on the LA’s 

assurance that it would flesh out the detail later [unless that led to amendment to the statement, 

how would the parents appeal?]. 

• The Court in M v Brighton and Hove City Council [2003] EWHC 1722, condemned as 

impermissibly ambiguous (especially the last sentence): “Opportunities for individual and/or 

small group support within class and a withdrawal basis as considered appropriate to target 

literacy difficulties and specific areas of the curriculum. J needs to be in a class setting with 

others who have similar severity of specific learning difficulty and work across the curriculum. 

He needs to be taught by specialist teachers trained in teaching pupils with severe specific 

learning difficulties.” 

• In JD v South Tyneside [2016] UKUT 9 (AAC) #8-11 the FTT criticised: (1) the use of the term “it 

is recommended that the needs and objectives as previously outlined should be met by the 
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following”, as it suggested nothing at all is required, (2) “individual programmes tailored to her 

needs. She will require a handwriting programme, a PE programme and a reading programme. 

These programmes can be provided on an individual basis or in a group situation as deemed 

appropriate by her school (SENCO)” added nothing as the content of programmes is not 

specified, (3) “access to multi-sensory teaching may be helpful” was beside the point as Part 3 is 

to specify required provision, (4) “opportunities to encounter success in her work in order to 

increase her confidence and self-esteem” achieves nothing as the LA would not design 

opportunities for the child to encounter failure.  

• In K&K v The Authority [2013] UKUT 624 (AAC), the UT had to decide whether “taught in small 

groups of less than 10 pupils” required small classes, or merely being within a small supported 

group doing differentiated work in a whole class setting. Recalling that the function of a 

statement is to “specify” the SEP, the UT said that the FTT should have resolved and made clear 

what was required and meant; and sent the case back to the FTT to decide. 

More: Can section F be less specific just because the child or young person is in a special school? 

08.155 Does section F have to be 

more specific if the child is receiving 

education otherwise than at school? 

Possibly, but it will depend on the individual case. In DM v Cornwall County Council [2022] UKUT 230 

#7 the UT considered “in some very general sense that educational provision which is bounded by a 

school building and the provision and rules that may apply to all pupils in that school may to an extent 

be assumed and not need to be stated whereas that provision may need to appear more explicitly in a 

case where the EHCP concerns a child being educated at home and otherwise than in school, but 

“the degree of specificity that is required for an individual child in their EHCP will always have to 

depend on the facts of that child’s case”. 

08.16 Can section F be less specific 

because a child or young person’s 

needs are changing?  

Yes. A CYP’s educational needs may be “changing” because the CYP itself is changing or because of 

the interaction between the CYP and its environment, all of which could justify less specificity in 

section F of their EHCP. But vagueness cannot be justified by reference to external factors or 

changes. Accordingly, it is not permissible to leave SEP unspecified or unquantified simply to allow 

for flexibility in the school’s approach/arrangements: IPSEA v Secretary of State [2003] EWCA Civ 7 

#8. 
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More: Does section F have to specify things like how much provision a child or young person 

requires, and how often? 

08.17 Can section F be less specific 

just because the child or young person 

is in a special school? 

Sometimes, yes. Where a CYP is at a special school or college, rather than a mainstream placement, 

that may be a factor to be taken into account in allowing greater flexibility: East Sussex CC v TW 

[2016] UKUT 528 (AAC) #41. However “even for children in specialist provision, the requirement of 

specificity cannot be abandoned where detail could reasonably be provided”: B-M and B-M v 

Oxfordshire CC (SEN) [2018] UKUT 35 (AAC) #5.  

More: Does section F have to specify things like how much provision a child or young person 

requires, and how often? 

08.18 Can section F be less specific 

because the LA has a policy not to 

specify/quantify SEP? 

An LA policy not to properly specify/quantify is unlawful.  

More: Does section F have to specify things like how much provision a child or young person 

requires, and how often? 

08.19 Is it permitted to mention 

funding bands into section F and, if so, 

does that change the other 

requirements for section F? 

An LA can refer to funding “bands” in an EHCP but not as an alternative to specifying/quantifying 

provision nor so as to override or limit the specified/quantified provision. What matters is that the 

SEP is properly specified and then provided.  

More: Does section F have to specify things like how much provision a child or young person 

requires, and how often? 

08.20 If an LA delegates all its SEN 

funding to schools, does it still have to 

specify and quantify SEP in section F 

of an EHCP? 

Yes. The fact that the LA has a policy of delegating “all” SEN funds to schools independently of the 

EHCP regime is not an answer to an appeal against a refusal to assess or make an EHCP. Funding 

follows an EHCP not the other way round. The FTT is not bound by an LA policy which tries to have 

that effect. 

More: Does section F have to specify things like how much provision a child or young person 

requires, and how often? 
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08.21 Can an EHCP leave matters in 

section F by a future assessment? 

No. CFA2014 s36(3) specifies that the LA must “determine” whether SEP may be necessary 

reinforcing that the LA must determine rather than leaving matters for future assessment.  

In Worcestershire County Council v SE [2020] UKUT 217 (AAC) #82-85, the UT held that a “termly 

review” was permissible, stating that the “ECHP as amended with the review provision allowed 

professionals sufficient freedom to use their judgment on what to do in the circumstances as they 

are at the time. I am therefore satisfied that the provision for termly review also does not offend 

against the principle laid down by Laws J in L v. Clarke and Somerset.” The Noddy Guide thinks that is 

perhaps problematic – it leaves it to the “professionals” to decide on SEP rather than either (1) the 

LA(which is charged with specifying the SEP in an EHCP subject to an appeal), or (2) the FTT in the 

event that the parent disagrees with what gets decided (since there would be no appeal against the 

review outcome); and it hard to see how that fits with the bedrock requirements for enforceability. 

The EHCP must actually set out what has been decided by the LA and, on appeal, the FTT. Recall: It 

cannot leave matters over for future assessment, such as: 

• the extent of disapplication from the National Curriculum: C v SENT and Greenwich [1999] ELR 5. 

• the nature or amount of other provision (say speech therapy) which is to be provided: Re A 

[2000] ELR 639. 

For example, in E v Rotherham MBC [2001] EWHC 432, condemning a statement (now EHCP) which 

provided speech and language therapy detail but then said that it was to be “formally reviewed every 6 

months by a speech and language therapist” and that “any change in the level [of] support will require 

a formal discussion between the [LA], the NHS Trust and one or both of [C]’s parents, but the above 

level of support is to remain at no less than the present level until June this year.” 

Although note that the Court of Appeal accepted as lawful a statement which made provision for 

future assessment of therapy needs where the statement was seen as necessary to get the child 

back into school and his therapy needs could not be assessed until he was back in school: E v 

Newham [2003] EWCA Civ 9 #61-66; although presumably the results of the later assessment should 

then have been encapsulated in a fresh statement. 

Also see Hampshire CC v JP [2009] UKUT 239 (AAC): the FTT did not err simply because there was a 

risk that a place at a placement would not be available for 9 months. This is because there was a 
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chance a place would open sooner, and to look for other placements may lead to disagreement and 

stress for the child. 

In DM v Cornwall CC [2022] UKUT 230 (AAC) #32, the UT found an “All You Need to Know” document 

about a child was unlawful on the basis that “the tribunal, as the arbiter of the document, had to say 

more about how that document was to be compiled and what it should contain”.  

More: Why does the Noddy Guide refer to the EA1996 and cases related to it when SEN law is now in 

CFA2014? 

08.22 Is the duty on the LA to secure 

the provision in Section F absolute? 

Yes. “The word "secure" [in CFA2014 section 42] is an ordinary English word and needs no gloss - 

what is plain is that the duty has no "reasonable endeavours" escape clause available to excuse 

failure to secure the provision specified”: ZK v LB Redbridge [2020] EWCA Civ 1597 #13, R (BA) v 

Nottingham CC [2021] EWHC 13348 (Admin) #27. 

In N v North Tyneside BC [2010] EWCA Civ 135, N sought to compel delivery of speech and language 

therapy in her Statement (now EHCP) by judicial review. The Administrative Court refused to compel 

delivery. The Court of Appeal held that to be wrong. The obligation under the EA1996 s324(5) on an 

LA to arrange the SEP specified in a statement of SEN was absolute (now under CFA2014 section 

42). It was not merely a “best endeavours” obligation which was satisfied where the LA had arranged 

most of the elements of Part 3 (now section F) of the statement (now EHCP) and considered that the 

child did not require the others (despite the FTT having decided to the contrary). A provision in a 

statement which purported to allow an LA to change provision without amending the statement was 

unlawful.  See also BA v Nottinghamshire CC [2021] EWHC 1348 (Admin) #37 applying North 

Tyneside and emphasising that the period allowed for an LA to amend an EHCP following an FTT 

order is the time during which the required SEP is to be put in place. 

Whilst the duty to secure the provision in Section F is absolute, the Court retains a discretion on 

remedy should a judicial review challenge be brought. An LA may argue that the Court should not 

make a ‘mandatory order’ (an order requiring the LA to secure the provision) if it can show that it has 

“taken all reasonable steps” to comply with the duty and must file detailed evidence on this. This 

issue was considered in the context of housing in R (Imam) v Croydon LBC [2023] UKSC 45 #40-60, 

66-71, including a discussion of the factors the Court would use to exercise its discretion. The Court 

has applied Imam in R (HXN) v LB Redbridge [2024] EWHC 443 (Admin) #93-98, R (L) v Hampshire 
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CC [2024] EWHC 1928 (Admin) #59-70 and R (JSH) v Westmorland and Furnes Council [2024] EWHC 

3362 (Admin) #73-91, and on the facts of each of those cases, made a mandatory order requiring 

SEP in the EHCP to be delivered within 5 weeks. 

Separately, the Integrated Care Board is under an absolute duty to secure the provision in Section G of 

the EHC Plan: CFA2014 s42(3), R (A) v NCLICB [2024] EWHC 2682 (Admin) #69. 

More: 01.01 Why does the Noddy Guide refer to the EA1996 and cases related to it when SEN law is 

now in CFA2014? 

08.23 Can the LA require parents to 

provide education? 

No. CFA2014 s42(2): Where an EHCP is in place, the “local authority must secure the specified 

special educational provision for the child or young person” (i.e. LA and not parents) unless the LA 

has satisfied itself that the parents have voluntarily made suitable alternative arrangements for SEP 

to be made in which case no duty falls on the LA to secure the SEP: CFA2014 s42(5), COP2015 

#9.131-9.136.  

It follows that an EHCP cannot lawfully specify (in section F or as a placement in section I) provision 

which the LA has in mind would be made by parents without those parents having volunteered to do 

so: A v Cambridgeshire [2002] EWHC 2391 #59-60. By extension, an EHCP cannot effectively require 

elements of provision to be provided by “carers” who  are privately funded by  parents or (perhaps 

from a damages payment) the child/young person themselves: TW and KW v Hampshire County 

Council [2022] UKUT 00305 (AAC) #23-26. 

It follows that the FTT should look at what an EHCP requires of parents and ask whether it is 

“educational” or “special educational provision”: KW v Rochdale [2003] EWHC 1770 #26. See thus for 

example, T v Hertfordshire CC [2004] EWCA Civ 927 #50, in which the FTT lawfully found that there 

was no need for educational provision out of school hours (there was merely a need for “consistency 

of approach”).  Parents or carers becoming involved outside of the school day in reinforcing what has 

been done in school and by trying to act consistently with it is not in itself necessarily SEP (though it 

may be for the particular child/young in question: TA v Bowen & Solihull [2009] EWHC 5 #39, TW and 

KW v Hampshire County Council [2022] UKUT 00305 (AAC) #27. More: Why does the Noddy Guide 

refer to the EA1996 and cases related to it when SEN law is now in CFA2014? 
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Is there a particular rule about when a child requires out of hours SEP? 

Can parents agree to provide some EOTAS? 

08.24 Can the EHCP require other 

bodies to arrange/fund the required 

SEP? 

No. CFA2014 s42(2): Where an EHCP is maintained, the “LA must secure the specified special 

educational provision for the child or young person” (i.e. it is for the LA and not other bodies or people 

to secure it).  

 The EHCP must make provision in its section F for all the SEP in question and cannot leave it to 

bodies other than the LA (such as the social services department or the NHS) to make such provision 

unless they have agreed to do so: T v Hertfordshire CC [2004] EWCA Civ 927 #48; A v 

Cambridgeshire [2002] EWHC 2391 #60; N v North Tyneside BC [2010] EWCA Civ 135 #5. 

A requirement for “an Occupational Therapy programme [to be] devised and implemented by 

Children’s Integrated Therapies, South Tyneside NHS Foundation Trust” was found unlawful by the UT 

as the obligation to arrange SEP is on the LA not the NHS: JD v South Tyneside [2016] UKUT 9 (AAC) 

#14.  

08.25 Can Section F make it the 

school’s responsibility to fund 

provision? 

No. See CFA2014 s42: Where an EHCP is maintained, the “local authority must secure the specified 

special educational provision for the child or young person” (i.e. LA and not the school).  

See also COP2015 #9.131-132 “When an EHC plan is maintained for a child or young person the local 

authority must secure the special educational provision specified in the plan. If an LA names an 

private school or private college in the plan as special educational provision it must also meet the 

costs of the fees, including any boarding and lodging where relevant.” 

Section F can make reference to the arrangements for funding the provision (such as the share of 

costs between school and LA or health and LA in a joint-funded placement): R v Cumbria CC ex parte 

P [1995] ELR 337.  

But, whatever the effect of such arrangements on the relationship between the LA and the school, 

they have no legal effect in terms of the CYP’s entitlement. The LA remains ultimately responsible for 

making the provision if the school (or other party) fails to do so: R v Oxfordshire ex p C [1996] ELR 

153; R v Hillingdon ex p Queensmead School [1997] ELR 331. 
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08.26 Does the FTT have to consider 

what a placement must provide by way 

of ‘reasonable adjustments’ when 

considering SEP? 

No. Whilst the definition of SEN borrows the meaning of “disability” from the EqA2010, the statutory 

regimes are different and the FTT is not required to order provision which may constitute a 

“reasonable adjustment”: RB v Calderdale MBC (SEN) [2022] UKUT 136 (AAC) #46-49. 

 

 

09 EHCP section I (placement) 

General 

09.01 Is it permissible to decide on 

placement (section I) and then fit the 

SEP (section F) around that? 

No. The law here was established from the EA1996 era: “.... part 4 cannot influence part 3. It is not a 

matter of fitting part 3 to part 4, but of considering the fitness of part 4 to meet the provision in part 

3”: R v Kingston upon Thames and Hunter [1997] ELR 223 at 233C (More: Why does the Noddy Guide 

refer to the EA1996 and cases related to it when SEN law is now in CFA2014?) 

Accordingly, SEP (Section F) is a prior consideration to placement (Section I). Where the draft EHCP is 

sent to the child’s parent or young person, it must not name the school or institution, or specify a type 

of school or institution: CFA2014 s38(5). 

However, factors other than the specification in Section F may be relevant to placement, such as 

whether a particular course may be too demanding: S v Worcestershire CC (SEN) [2017] UKUT 0092 

(AAC) #75.  

In an appeal made only in respect of Section I, the FTT will look at placement more rigorously than the 

LA, and this may highlight a need to alter SEP in Section F: S v Worcestershire CC (SEN) [2017] UKUT 

0092 (AAC) #83. 
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09.02 Can a placement decision be 

made without evidence about the 

school in question? 

No. The decision to name a particular school must be based on proper evidence. Before naming a 

particular school, the FTT should normally have at the very least the prospectus, or oral evidence or a 

written statement from a member of the school’s staff. Neither the fact of registration of an private 

school nor the fact that other LAs place children there is evidence of its suitability for children in 

general let alone for the particular child in question: “a Tribunal may draw reassurance or comfort 

from those facts, but no more…”: LB Southwark v Animashaun [2005] EWHC 1123 #21. In practice, 

the FTT now also expects to have an Ofsted or equivalent report. 

The decision as to whether a particular CYP should be placed at a particular school must be based on 

the particular CYP and their particular needs. The fact that there are other children with greater SEN 

whose needs are being met by the school is irrelevant: MMB v Hillingdon [2004] EWHC 513 #24. 

More: Why does the Noddy Guide refer to the EA1996 and cases related to it when SEN law is now in 

CFA2014? 

09.03 Can a placement be named in 

section I even if the SEP required in 

section F is not already in place? 

Yes. The fact that a particular school does not have all the required facilities at the time of the FTT 

does not preclude it from being named provided that the FTT is properly satisfied by the assurances 

that it will do so by the time the child attends: Lawrence v LB Southwark [2005] EWHC 1210 #14; and, 

of course, the SEP specified in section F can, in any event, be enforced by the child through judicial 

review proceedings: R v Harrow ex parte M [1997] FCR 761, VA v Cumbria [2003] EWHC 232, R (S) v 

LB Camden [2018] EWHC 3354 (Admin). 

See also: Hampshire CC v JP [2009] UKUT 239 (AAC) #19-22 showing that a place need not even be 

available at the time of the hearing.  

More: Why does the Noddy Guide refer to the EA1996 and cases related to it when SEN law is now in 

CFA2014?) 

09.04 Does section I always have to 

name a particular placement? 

No. Section I must set out the “type of school” which is considered appropriate (e.g. mainstream, 

special, residential, MLD, EBD, etc.).  
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But, unless CFA2014 s39 compels the naming of a particular placement (because there is no basis to 

displace the placement requested by the parent or young person), there is no absolute legal obligation 

to name a particular placement: Richardson v Solihull [1998] EWCA Civ 3535 #49. 

Where, however, the LA/FTT has identified “mainstream” as the “type”, then it should normally name a 

particular school: MH v Hounslow [2004] EWCA 770 #76. 

Type includes “primary” or “secondary” which must be specified: R(M) v East Sussex [2009] EWHC 

1651 #12, rejecting the LA’s argument that it did not need to amend an EHCP to anticipate secondary 

transfer where the EHCP did not specify “primary school” and where the school named made 

provision for ages 5-16 such that (on its case) no amendment was needed, and thus no right of 

appeal would be triggered. The LA could not be permitted to rely on its own failure to properly specify 

the type of school in section I of an EHCP. 

For an EHCP: Regs2014 r12(i): The EHCP must set out “the name of the school, maintained nursery 

school, post-16 institution or other institution to be attended by the child or young person and the type 

of that institution or, where the name of a school or other institution is not specified in the EHC plan, 

the type of school or other institution to be attended by the child or young person (section I)”. 

More: Why does the Noddy Guide refer to the EA1996 and cases related to it when SEN law is now in 

CFA2014? 

09.045 Can a “unit” within in a school 

be treated as a separate school in its 

own right for the purposes of a 

placement request? 

Yes. A “unit” sited at a school but not part of it (and run as a partnership between several academies 

and the LA known as GROW) could nonetheless be a “school” for the purposes of EA1996 s319 (and 

thus be a second placement for children who were placed at PRU). Factors included the fact it had a 

management committee, a chain of command, a teacher who works at GROW and an EP employed by 

the LA: TB v Essex CC [2013] UKUT 534 (AAC) #28-41. The question is a question of fact for the 

specialist FTT, and the decision should be reached considering at least the factors listed in paragraph 

34 of TB (and paragraph 33 may be disregarded): MA v Kensington and Chelsea [2015] UKUT 186 

(AAC) #28.  

09.0454 Can a virtual education 

provider be a “school”? 

Yes. There is nothing in the plain meaning of the words of EA1996 s4 or any related or contextual 

provision which mean that a virtual provider cannot be a “school” (provided it is an educational 
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institution providing the required types of education and is outside FE/HE sectors etc as specified in 

s4).  However, Noddy notes that the DfE (and seemingly Ofsted) are not treating them as ‘schools’ for 

inspection and registration purposes (although, confusingly, they also seek to distinguish such 

providers from ‘traditional schools’ which might rather suggest that they are schools). But Noddy sees 

no basis for that and, clearly, DfE/Ofsted practice should reflect rather than make law. The reference 

in Regs2014 r12(1)(i) to “attendance” cannot change the meaning of the primary legislation. But even 

if the r12(1)(i) reference to “attend” indeed connoted physical attendance, all that would do is 

disengage the obligation to include name/type in section I for a virtual provider, it would not remove 

any obligation (arising CFA2014 s39 / s40) to secure that the plan named the provider.  

 

 

09.0455 Should a virtual education 

provider be specified in Section I? 

Yes, if that is where the CYP attends. CFA2014 s39 / s40 refer to school “or other educational 

institution”. So even if a ‘virtual school’ were not a school it could still be specified in an ECHP. The 

requirement to consider whether the CYP’s “attendance” would be incompatible with the efficient 

education of others does not (even if “attendance” connoted physical attendance) change that, nor 

does it impact on the question of whether such providers are ‘schools’. 

Where a CYP physically attends a placement part time, and then attends a virtual education provider 

part time arranged by the placement, then (depending on the facts) it is likely the placement the CYP 

physically attends should be named in Section I. 

09.05 If parents disagree with each 

other about placement, is the LA/FTT 

obliged to resolve the dispute? 

No. CFA2014 s38(2)(b)(ii) allows “a parent” to express a preference and therefore does not explicitly 

provide for where two parents disagree upon the choice of maintained school. When that happens, it 

is open to a parent to argue one school would provide a better education than the other, and the FTT 

can undertake a comparative exercise. The FTT cannot name two schools, but it may name a type of 

school: SG v Denbighshire CC [2016] UKUT 460 (AAC) #87. 

Where two parents disagree on a choice of maintained school, the LA or FTT may name a type of 

school only, and leave it to the family court to have the final say on which school the child will attend: 

SG v Denbighshire CC [2016] UKUT 460 (AAC) #93, 99.  
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More: Why does the Noddy Guide refer to the EA1996 and cases related to it when SEN law is now in 

CFA2014? 

09.06 Can the LA/FTT ignore the fact 

that the relationship between the 

parent and school has broken down in 

deciding on placement? 

No. The FTT is entitled to take account of the breakdown in relationship in considering suitability of a 

placement and “give some weight to it”: L v Wandsworth [2006] EWHC 694 (QB) #25. 

More: Why does the Noddy Guide refer to the EA1996 and cases related to it when SEN law is now in 

CFA2014? 

09.07 Are a family’s religious beliefs 

always relevant to placement in 

section I? 

No. Parental religious beliefs can of course inform their thinking in requesting a placement under 

CFA2014 s38, but that does not in itself give them any greater importance than other factors 

informing the parental request. 

However, the impact of religion can be relevant to the delivery of provision, for example how a CYP 

can access provision at a non-religious school where they have previously attended a religious 

school: A v SENDIST & LB Barnet [2003] EWHC 3368 #22. 

09.08 Can the LA/FTT ignore the fact 

that a particular placement will cause 

stress to the pupil/young person? 

No. The fact that a particular placement will cause great stress to the CYP, or even that they may 

refuse to attend, can be relevant when it comes to deciding on placement. 

In B v Vale of Glamorgan [2001] ELR 529, a 16 year old suffering from mental ill-health refused to 

attend the school specified in Part 4 (now Section I) of her statement of SEN. Her parents’ appeal was 

allowed because there had been a failure to address how, given her refusal, the FTT had concluded 

that the school could provide for her needs. 

In MW v Halton BC [2010] UKUT 34 (AAC) #37, the UT considered that if the FTT were merely to find 

that a CYP, whilst attending or being expected to attend a school, experienced symptoms (from 

whatever cause) consistent with stress sufficient to be of evident concern to his medical advisers, it 

would need to be able to form a conclusion that the school proposed was nonetheless “appropriate”. 

This implies a need to consider the impact, if any, of attendance at that school on the child and how, if 

at all, the condition could be managed in such an environment and (since the circumstances are 

unlikely to be entirely fixed, or necessarily clear-cut) monitored. In A v A Local Authority (17 

September 2021 not yet publicly reported), UT Judge Hemingway held that the FTT had unlawfully 
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failed to consider for itself (the point not having been directly raised by the YP appellant) whether the 

stress which was said would arise from a particular placement was related to the YP’s SEN in a way 

which would have made it significant in selecting her placement. 

09.085 Should the FTT consider the 

impact of transition on a CYP when 

determining placement?  

Yes. Where it is considering an “appropriate placement” this should include any difficulties arising 

from transitioning to another placement, such as whether the same courses are available: W v 

Gloucestershire CC [2001] EWHC Admin 481 #21. 

09.09 Must the LA consult with 

a placement before naming it in  

section I? 

Yes. The LA must consult with a placement before naming it: CFA2014 s39(2), s40(3). Such a 

consultation must comply with the ‘Sedley criteria’, which are that (1) consultation must occur when 

the proposal to name the school is at a formative stage, (2) sufficient information must be given to 

permit the school to intelligently consider and respond, (3) adequate time must be given, (4) and the 

consultation response must conscientiously be taken into account by the LA: R (Moseley) v LB 

Haringey [2014] UKSC 56 #25, COP2015 #9.80. 

However, a school should be careful before refusing to admit a CYP on the basis it was not consulted 

by the LA. Where a school is named in an EHCP, the refusal to admit due to a failure to consult can be 

challenged by judicial review and costs ordered against the school (even if the Secretary of State has 

agreed with the school in a determination under EA1996 s496 that the LA has unreasonably named 

the school in question): N v Governing Body of a School [2014] EWHC 1238 (Admin). 

A school can bring a judicial review challenge against an LA’s decision to name it in an EHC Plan. But 

such a challenge would not succeed unless there was something unlawful about the LA’s decision. 

This could include a failure to lawfully consult the school before deciding to name it. It would however 

not be enough merely for the school to disagree with the LA’s assessment of (say) its suitability. 

An example of illegality was seen with R (An Academy Trust) v Medway Council [2019] EWHC 156 

(Admin) where the Court found, when it was transferred the child’s EHCP from RB Greenwich, 

Medway Council had irrationally removed provision from Section F in order to name a particular 

school.  
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Another example of illegality was in R (Swalcliffe Park School) v Wokingham Borough Council [2023] 

EWHC 1451 #80-89, where the LA had not given sufficient consideration of the school’s response to 

consultation, noting that consultation is a “dialogue” where a school raises concerns. 

The school is also able to ask the Secretary of State to intervene pursuant to EA1996 s496 on the 

basis an LA has acted unreasonably. 

Note in that regard that maintained schools, academies and section 41 schools have a duty to admit 

where named in the EHCP: CFA2014 s43.  

Most academies also have a clause in their funding agreement providing that the academy can seek 

the Secretary of State’s determination as to whether the LA should have named the academy. 

However, they may not refuse to admit the CYP pending a determination; and any determination 

remains subject to a CYP’s appeal to the FTT. 

09.10 Surely parents/young people 

have a human right to the placement 

they want?  

No. ECHR Article 2 Protocol 1:  

“No person shall be denied the right to education. In the exercise of any functions which it assumes in 

relation to education and to teaching the State shall respect the right of parents to ensure such 

education and teaching in conformity with their own religious and philosophical convictions.” 

A breach by a public body of A2P1 can give rise to a claim in damages pursuant to the Human Rights 

Act 1998 section 8. 

The right is to effective access, without discrimination, to whatever educational facilities the state 

provided. A child with SEN was not denied that right unless the child was denied access to whatever 

educational facilities the state provided for such pupils. Where a child was out of school, but steps 

were being taken by the LA to provide him with high quality education (albeit the LA could have acted 

more expeditiously) that was not a breach; but a failure to provide interim educational assistance 

could have been a breach. In any event damages would be low or non-existent: A v Essex CC [2010] 

UKSC 33. 

However, where an LA with responsibility for providing education, if it knew a pupil was not receiving 

it and engaged in a completely ineffectual attempt to provide it, would be in breach of A2P1. HRA 

damages were payable for any loss shown to be directly attributable to Islington’s unlawful conduct. 
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This was a “salutary reminder to all local education authorities [sic] and their staff that in performing 

their day-to-day functions they are discharging the United Kingdom’s obligations under the 

Convention”: E v LB Islington [2017] EWHC 1440 (Admin) #156. 

09.11 Does ECHR Article 8 come into 

play when it comes to residential 

school placements?  

Yes. ECHR Article 8: “1. Everyone has the right to respect for his private and family life, his home and 

his correspondence 2. There shall be no interference by a public authority with the exercise of this 

right except such as is in accordance with the law and is necessary in a democratic society in the 

interests of national security, public safety or the economic well-being of the country, for the 

prevention of disorder or crime, for the protection of health or morals, or for the protection of the 

rights and freedoms of others.” 

CB v LB Merton [2002] ELR 441 #20 rejected the argument that naming a residential school against 

parental wishes infringed the child’s Article 8 rights; the FTT had not as such ordered the child to 

attend the school (because compelling attendance – which might engage Article 8 – would at most 

be a matter for the LA if it decided to serve a school attendance order). Any challenge would then 

relate to that order, not to the FTT’s decision to order that the school be specified in the statement 

(not EHCP). That is because the naming of the school in an EHCP merely sets out the provision which 

the state (in the form of the LA) is offering.  

More: Are the parents of a child with an EHCP legally obliged to send their child to the educational 

placement specified in that EHCP? 

Where parents ask for a particular maintained school/academy (or other CFA2014 s38(2) placement) 

09.12 Can parents/young person 

request a particular placement? 

Yes. When a draft EHCP is prepared, the child’s parents or the young person may express a 

preference that the LA should name a particular school or institution of the type listed: CFA2014 

s38(2)(b)(ii), COP2015 #9.78.  

Those listed are set out at CFA2014 s38(3) and are wider than simply maintained schools (under 

EA1996, a request could only be made for a maintained school): 

“(a) a maintained school; 
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(b) a maintained nursery school; 

(c) an Academy; 

(d) an institution within the further education sector in England 

(e) a non-maintained special school; 

(f) an institution approved by the Secretary of State under section 41 (independent special schools 

and special post-16 institutions: approval).” 

That extension beyond “maintained schools” has the effect of putting academies/free schools on an 

equal footing with maintained schools. 

The addition of section 41 schools, namely a “institution approved by …” under CFA2014 s41 allows 

for individual independent schools to choose to be placed on that same footing, which creates a level 

playing field in terms of parent’s/young person’s preference in relation to such schools and 

maintained schools/academies/free schools while, of course, also bringing a level playing field for 

the purposes of admitting children (i.e. an independent school or specialist college which opts to be 

within that framework is considered equally alongside maintained schools by parents and young 

people, but must also, if then named by the LA, admit as would a maintained school or academy). A 

spreadsheet list of section 41 schools can be found on the DfE website. 

MORE: Must the LA consult with a candidate placement before naming it in section I? 

When a parent or young person has requested such a placement, the LA is then required to consult 

the school or institution (CFA2014 section 39(2)), and must secure that the EHCP names the school 

or institution (CFA2014 section 39(3)) unless CFA2014 section 39(4) applies: 

“(a) the school or other institution requested is unsuitable for the age, ability, aptitude or special 

educational needs of the child or young person concerned, or 

(b) the attendance of the child or young person at the requested school or other institution would be 

incompatible with— 

(i) the provision of efficient education for others, or 

(ii) the efficient use of resources.” 
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See also COP2015 #9.79 

The FTT must consider under CFA 39(4)(a) whether the placement is “unsuitable” rather than 

“inappropriate”, although if it applies the “inappropriate” test the error may not be material to the 

outcome: LC and RC v Hampshire CC [2023] UKUT 281 #19-20.  

09.13 Can the LA/FTT refuse to name 

a requested s38(3) placement simply 

because it costs a bit more? 

No. The mere fact that the parentally/young person-preferred placement is a bit more expensive is not 

an automatic barrier under CFA2014 s39(2) to placement in respect of efficient use of resources. The 

LA/FTT must balance the statutory weight given to the parental/young person preference against the 

extra cost in deciding whether the extra cost is “inefficient”, and even if it is found to be “inefficient” 

the FTT must still then, as a second stage, balance the extra cost against any extra benefit it is 

claimed to bring for the child/young person: Essex CC v SENDIST [2006] EWHC 1105 (Admin) #24-32 

(upholding a decision in which the FTT had held that £4,000 extra was not inefficient, and thus did not 

even need to go on to consider whether that extra cost was justified by extra benefits to the child).  

It is only if the extra cost is “significant” that the parentally/young person preferred placement is 

displaced Surrey CC v P [1997] ELR 516. See also C v Lancashire [1997] ELR 377. 

09.135 Are the resources taken into 

account in s39(4) only those of the 

LA?  

Possibly. For Statements under EA1996, the “efficient resources” in question were those of the LA 

responsible (not LAs generally): B v Harrow (No 1) [2000] ELR 109. This was such that the LA could 

take into account the cost of an out-of-area placement if that was requested; and the LA could take 

into account – in a special school funded on a place-led basis – the “wasted” cost of not placing the 

child at the school.  

But note that expenditure by a maintained school is by law LA expenditure such that increased (or 

reduced) school expenditure (i.e. depending on the child attending) is still taken into account in the 

resource balance even if the amount delegated to the school would not change the amount delegated 

to the school by the LA: X City Council v SENDIST, AB, MB & GB [2007] EWHC 2278 #12-13. 

The Noddy Guide considers that it cannot be assumed that the same will apply for EHCPs under 

CFA2014.  

In particular, the House of Lords’ reasoning in B v Harrow (No 1) [2000] ELR 109 was premised on 

particular funding arrangements in place at the time for mainstream schools and for special schools 
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(something which has now changed) and the (flawed even then) notion that all children with 

Statements were educated in special schools. It is unclear whether consideration of “efficient use of 

resources” for CFA2014 section 39(4)(b)(ii) would focus only (as the House of Lords held to be the 

case in EA1996) on the resources of the particular LA.  

In PD and AD v Stockton-on-Tees BC (SEN) [2019] UKUT 57 (AAC) #48 the UT suggested CFA 2014 

s39(4) resources were limited to those of the LA itself: “section 39(4) requires the LA or the FTT 

standing in its shoes to look at the resources of the LA itself whereas section 9 requires the FTT to 

take a ‘holistic’ look and take a wide view of public expenditure rather than just the resources of the 

LA”. However, it is (arguably) not “binding” on the FTT or other UT judges (because it was not 

essential to the UT’s reasoning), the UT having stated that in the context of that appeal it was not 

necessary to provide a “detailed exposition of the well-known case law”.  

The opposite conclusion was reached in PM v Worcestershire CC [2022] UKUT 53 (AAC) #44(d). 

There, the UT stated CFA2014 s39(4) “does not restrict resources only to those that would be 

expended by a local authority were a young person to attend a particular educational institution”, 

taking into account high needs funding from central government provided through the Education and 

Skills Funding Agency. However, like PD, it is (arguably) not “binding” on the FTT or other UT judges 

because the ground to which the statement relates was decided on the basis the point was not put 

before the FTT (#49). The UT did not consider any of the prior case law on the point; and, on the basis 

it considered resources other than that of the LA could be taken into account, does not consider what 

other resources could be taken into account (e.g. is it limited to those of central government, or other 

public bodies such as a CCG?).  

In summary, this point remains undetermined and the UT has reached differing conclusions.  

More: Can parents/young person request a particular placement?  

Must the LA consult with a candidate placement before naming it in section I? 

09.14 In looking at the cost of a 

placement, does it make a difference 

if parents are prepared to pay the 

costs of transport? 

Yes. Where parents/young person and LA both prefer placements falling within section 38, but 

attendance at the parentally/young person-preferred placement would lead to additional transport 

costs, the stages to consider are (1) the parental/young person preferred placement should be 

named alone (pursuant to CFA2014 s39) if the additional cost is not incompatible with the provision 

of efficient resources or such inefficiency is outweighed by educational benefit, (2) if there is no duty 
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to name the requested placement, the FTT should determine whether the extra transport costs are 

unreasonable public expenditure (EA1996 s9) – if not the requested placement should be named 

alone, (3) if the costs are unreasonable, is it still incompatible if the parents/young person pay for 

transport – if not, then both placements can be named subject to parents/young person paying travel 

costs to their preferred school: Dudley MBC v S [2012] EWCA Civ 346 #27. 

Where parents propose to arrange transport to a school, thus removing the transport cost from their 

proposed placement, the Tribunal will err if it does not consider (1) naming more than one school in 

Section I or (2) naming one school in Section I, subject to a condition that the parents arrange 

transport at their own expense: S-MR v Carmarthenshire CC [2021] UKUT 294 (AAC) #7. 

More: Can parents/young person request a particular placement? 

09.15 Can the parental/young person 

request for a particular placement be 

refused simply because it will impact 

on other children/young people? 

No. The presumption of placing in line with parental/young person preference in CFA2014 section 

39(3) is only displaced by a positive finding of “incompatibility with the efficient education for others” 

and not merely by evidence of an impact on those other learners: Hampshire v R & SENDIST [2009] 

EWHC 626 #48.  

When considering the question whether “the attendance of the child at the school would be 

incompatible with the provision of efficient education for others” the FTT is entitled to consider the 

impact on all or any learners at the placement. When explaining its decision, however, it needs to give 

a clear identification of just what difference D’s admission (not the admission of all four children with 

appeals pending) would have, and on the efficient education of which others. Where a placement is 

nominally full, admitting learners over this number might be incompatible with the efficient education 

of others: NA v LB Barnet [2010] UKUT 180 (AAC), [2010] ELR 617 #31, 36. Where the FTT finds this 

is satisfied it must explain why the quality of provision at the placement “would unavoidably result in 

the quality of education provided to those other pupils falling below the threshold of “efficient 

education”: OO and BO v LB Bexley [2023] UKUT 223 (AAC) #12. The UT’s introduction of the word 

“unavoidably” puts a gloss on the statutory language which, if correct, would appear to imply an 

obligation to take steps (perhaps by way of SEP for the CYP in question) to “avoid” the incompatibility 

if possible. 

More: Can parents/young person request a particular placement? 
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09.16 Does EA1996 s9 still apply if the 

parent requests a CFA2014 s38(2) 

placement under section CFA2014 

s39(3)? 

Yes. Even where (in the case of a child but not for a young person) the CFA2014 s39(3) duty to name 

the CFA2014 s38(2) placement) requested by parents has been displaced by (e.g.) “inefficient use of 

resources”, the EA1996 s9 obligation (which applies only in relation to children, as below) is still in 

play; i.e. s9 does not only apply where private school is requested: O v Lewisham [2007] EWHC 2130 

#16; but note that the decision maker must consider CFA2014 section 39(3) and s9 separately – they 

do not collapse into a single test: Ealing v SENDIST & K [2008] EWHC 193 (Admin). 

EA1996 s9 applies in the context of EHCPs but only applies to parental requests – i.e. not young 

persons - and only to “pupils” (defined in EA1996 s3), namely persons for whom education is being 

provided at a school, other than—(a) a person who has attained the age of 19 for whom further 

education is being provided, or (b) a person for whom part-time education suitable to the 

requirements of persons of any age over compulsory school age is being provided). 

More: Can parents/young person request a particular placement? 

Where parents ask for a particular independent placement/provision (not within CFA2014 s38(2)) 

09.17 Can the LA/FTT ignore the 

parental preference? 

No. The LA/FTT must always take into account what the parents (in the case of an EHCP for a child) 

have asked for: EA1996 s9. But is not the same as saying that the LA/FTT must agree to that 

preference. 

In particular, consideration must be given to the principle that education is in accordance with 

parental wishes unless that involves unreasonable public expenditure. There is no obligation (as 

such) to give effect to parental preference under EA1996 s9: C v Buckinghamshire (1999) ELR 179.  

Section 9 does not impose a duty to act in accordance with parental preference, but to have regard to 

it: WH v Warrington BC [2014] EWCA Civ 398 #31. 

However, note that section 9 only applied to “pupils”, which does not apply to those over 18 receiving 

further education: EA1996 s3.  
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More: Can parents/young person request a particular placement? 

Does EA1996 s9 still apply if the parent requests a CFA2014 s38(2) placement under section 

CFA2014 s39(3)? 

09.18 Does the fact that the 

placement requested by parents 

people costs more automatically 

disqualify it? 

No. Even if the FTT finds incompatibility under EA1996 s9 (in the case of a request by a parent in 

respect of their child) that is not the end of the process. It does not mean that the FTT is entitled to 

ignore the reasons lying behind the parent’s choice of school.  

Those are matters still to be taken into account by the FTT in the exercise of its discretion under 

CFA2014 s40(2)(a) and weighed in the balance among the other factors which the FTT considers to 

be relevant: Hampshire v R & SENDIST [2009] EWHC 626 #65.  

EA1996 s9 should be approached in three stages: IM v LB Croydon [2010] UKUT 205 (AAC) #9: (1) 

Are both schools appropriate, (2) If they are, which is parent’s preferred school? (3) Would naming the 

parent’s preferred school be incompatible with the provision of efficient instruction and training or the 

avoidance of unreasonable public expenditure. If so, the school suggested by the LA must be named. 

(Note, however, the more nuanced explanation and analysis in Hampshire v R & SENDIST [2009] 

EWHC 626) 

An FTT cannot dodge these questions and must answer them. For example, a failure to decide 

whether the parent’s preferred school is suitable constitutes an error of law: EC v North East 

Lincolnshire [2015] UKUT 0648 (AAC) #21. 

More: Can parents/young person request a particular placement? 

Does EA1996 s9 still apply if the parent requests a CFA2014 s38(2) placement under section 

CFA2014 s39(3)? 

09.19 Does “efficient instruction and 

training” in EA1996 s9 mean 

education and training generally?  

No. Reference to “the provision of efficient instruction and training” in EA1996 s9 is to the impact on 

the education of the other children with whom the child will be educated and not just the particular 

child in question: Hampshire v R & SENDIST [2009] EWHC 626 #28.  
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09.20 Does the term “public 

expenditure” in EA1996 s9 mean only 

the education department’s costs? 

No. The term “public expenditure” within EA1996 s9 is concerned with the impact of the parent’s 

choice on the public purse generally (not just the education department or even just the LA’s costs).  

It requires the LA (and on appeal the FTT) to take into account (for example) the cost of social 

services respite provision which would be saved by placing the child in a residential rather than day 

school: WH v Warrington BC [2014] EWCA Civ 398 #27; O v Lewisham [2007] EWHC 2130 #17. See 

also EH v KCC [2010] UKUT 376 (AAC) #21 and KE v Lancashire CC (SEN) [2017] UKUT 468 (AAC) 

#15-16. 

It also involves taking into account the (positive) financial impact on an another LA where the child 

being placed in a school maintained by another LA would lead to an inter-authority payment by the 

‘home’ LA; it is not referring only to the resources of the home LA: CM v Bexley [2011] UKUT 215 

(AAC). 

If money is delegated to a school by the LA, that remains expenditure of the LA and should be taken 

into account for the purposes of EA1996 s9: X City Council v SENDIST, AB, MB & GB [2007] EWHC 

2278 #12-13. 

09.21 Does “expenditure” in EA1996 

s9 refer to the cost of the provision 

already in place? 

No. When deciding how to approach a parental request under EA1996 s9, it is only the marginal (i.e. 

additional) cost of the placements under consideration which is relevant; thus, if the taxi is already 

provided, or a learning support assistant could look after a second CYP at no extra cost, then there is 

no additional public expenditure: Oxfordshire v GB [2001] EWCA 1358 #16. 

But note that a specific evaluation is needed, particularly if the cost balance is critical to the choice 

between two placements which have been found to be appropriate. Accordingly, where transport was 

needed, it could not be assumed that the marginal cost of transporting the child was nil where a taxi 

was already covering that route: evidence was needed as to how the price was affected, if at all, by 

the number of children carried. The FTT should have identified the issues it was considering and then 

expressly dealt with them: (1) what would be the cost of transport without an escort? (2) what would 

be the cost of the escort? (3) would an additional vehicle be required and, if so, at what cost? W v LB 

Hillingdon [2005] EWHC 1580 #26. 

When considering relevant "public expenditure" for the purposes of EA1996 s9 the LA’s budgetary 

arrangements for an individual school would usually be a sensible starting point. If those 
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arrangements made provision for the payment of an age weighted pupil unit (AWPU) to the school 

then there was no reason why the FTT should not accept that the AWPU, together with any additional 

costs specifically incurred in respect of the child in question, were a fair reflection of the cost to the 

public purse of educating the child at that school: EH v Kent [2011] EWCA Civ 709. 

Additional expenditure by a maintained school arising from placing a child there is (as a matter of 

law) additional expenditure by the LA even where the LA has in place a scheme of delegation which 

means that it would not provide any extra funds to the school if the child was placed there: X City 

Council v SENDIST, AB, MB & GB [2007] EWHC 2278 #12-13. 

Under the “new” funding framework, when the LA determines budget shares for maintained schools, it 

must include £10,000 per place reserved for children with SEN (School and Early Years Finance 

(England) Regulations 2021 r14). It follows that, generally, where there is a vacancy the £10,000 

place funding is not treated as an additional cost. However, that is only the starting point for the 

evaluation. If the place review mechanism is such that, in fact, the decision on placement will impact 

on whether or not the £10,000 is paid now or in the future (albeit manifested in the allocation of a 

“place”) then that will become relevant for EA1996 s9 purposes: Hammersmith & Fulham LBC v L & F 

[2015] UKUT 523 (AAC) #126-128. This position applies to the later versions of the regulations as 

well (Hammersmith & Fulham LBC v L & F [2015] UKUT 523 (AAC) was decided under the 2013 

Regs): P v Worcestershire CC [2016] UKUT 120 (AAC). 

The comparison exercise for unreasonable public expenditure is between the fees and advantages of 

the schools which are proposed – see EC v North East Lincolnshire [2015] UKUT 648 (AAC) #11, 

where the parents’ argument was rejected that account should be taken of savings the authority 

made when the child had previously not been attending school, and the high fees of the school where 

the child previously attended.  

Where a parent refuses to allow their child to attend the LA proposed school, if properly evidenced the 

“saved cost” of prosecuting the mother in relation to non-attendance could be taken into account. 

However, the “wasted cost” of the LA placement could not be taken into account where the LA would 

not carry on paying the cost of the placement if the child did not go there: LB Richmond upon Thames 

v AC (SEN) [2017] UKUT 173 (AAC) #21, 25. 
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09.22 When calculating the extra cost 

of a parental placement for EA1996 

section 9 purposes, is the LA/FTT only 

concerned with one year’s costs? 

No. When considering the cost balance for the purposes of EA1996 s9, the LA/FTT should look at the 

effect over time of the choice of placement – thus the FTT was wrong not to take into account the 

fact that, at the parentally preferred school, a year extra would be needed to complete GCSEs: 

Southampton v G [2002] EWHC 1516. 

09.23 When deciding if extra cost is 

reasonable under EA1996 section 9, 

does the LA/FTT only look at 

educational benefits of the parental 

placement? 

No. In deciding on the balance between extra costs and extra benefits for the purposes of EA1996 s9, 

all benefits (including thus health, social, etc., benefits) and not just educational benefits arising from 

the extra cost must be taken into account: SK v Hillingdon [2011] UKUT 71 (AAC) #29, LB Croydon v 

K-A (SEN) [2022] UKUT 135 (AAC) #51 (note in this case, the UT doubted comments to the contrary 

in KE v Lancashire CC (SEN) [2017] UKUT 468 (AAC) #20-21, see K-A #40-45).  

09.24 Can an LA/FTT approach 

EA1996 s9 on the basis that any extra 

cost for a parental placement is 

“unreasonable”? 

No. There are no hard and fast rules about how much extra expenditure counts as “unreasonable” so 

as to downgrade the parental preference for EA1996 s9 purposes. 

As to what is “unreasonable”, note Wardle-Heron v Newham [2002] EWHC 2806 in which the judge 

remitted back to the FTT for it to consider whether the extra cost was “unreasonable” a case in which 

the LA package would cost £5,641 and the parental package £12,286, thus recognising that the 

difference (nearly £7,000) was not necessarily “unreasonable”. Similarly £4,000 was not necessarily 

unreasonable given the benefits which arose in Ealing v SENDIST & K [2008] EWHC 193.  

See also MM & DM v Harrow [2010] UKUT 395 (AAC) #35 where the UT declined to decide whether 

£17,000 (an extra 60%) would inevitably be unreasonable public expenditure, and KE v Lancashire CC 

(SEN) [2017] UKUT 468 (AAC) #22-29 where even a £71,000 difference was still analysed on the 

facts and not dismissed as inevitably unreasonable. The UT found an extra £70,000 in the context of 

two placements costing over £200,000 might be expected to require “quite exceptional 

circumstances” to justify, but the FTT had not erred in finding advantages in health provision justified 

the extra expenditure: LB Croydon v K-A [2022] UKUT 106 (AAC) #54-55.  

Conversely in JI and SP v Hertfordshire CC (SEN) [2020] UKUT 200 (AAC) #48, the UT considered a 

cost difference of £2,661 compared to £19,000 would have constituted unreasonable public 

expenditure. 
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Other appeals have, however, suggested that under the EA1996 s9 ‘unreasonable public expenditure’ 

test even fairly modest additional sums required to place a child in the parentally preferred school 

may prevent the FTT from naming it unless there is a clear explanation as to the additional benefit to 

be derived from the parental placement and the FTT explains why it is not unreasonable for this to be 

funded by the LA. As always, the detailed reasoning is key when deciding appeals on the basis of 

respective costs.  

09.25 If the parental school provides 

more than is required by the child, is 

the LA/FTT obliged to name it? (e.g. 

un-needed residential) 

No. Even if the FTT considers that the school proposed by the LA is not suitable, it does not follow 

that it should automatically name the school requested by parents if that latter school costs a lot 

more because it makes provision (for example residential provision) which the child does not need. 

The FTT should specify a type or consider adjourning if there may be other, less costly, options 

Richardson v Solihull [1998] EWCA Civ 3535 #51, LB Hackney v Silaydin [1999] ELR 571. 

However, this does not mean in every hearing where the school named in Section I is inappropriate a 

LA should be given an opportunity to suggest alternatives that are less expensive than the parental 

school – where there is a risk the LA school will be found unsuitable the LA can suggest a fall-back: 

Rhondda Cynon Taff County Borough Council v SENDIST [2001] EWHC Admin 823 #14.  

A need for consistency of approach beyond the school day does not mean this is necessarily an 

educational need or that it can only be met by way of residential provision: TA v Bowen & Solihull 

[2009] EWHC 5 #39. Such provision must obviously be taken into account in considering costs and it 

should also be specified to some extent in section F rather than simply stating “an extended day” or 

similar. The decision should make clear the extent of extended day that is being approved as suitable 

provision for the child.  

09.26 Is the LA/FTT obliged to 

consider fall-back options? 

No. In LB Bromley v SENT [1999] ELR 260, Sedley LJ rejected an argument by a LA that FTT should 

have given the LA opportunities to put forward alternative schools after it had rejected the LA initial 

placement proposal. He held: “While proceedings before SENTs are not expected to mimic litigation, a 

SENT is in the ordinary way entitled to expect each side to bring its full case forward, at least to the 

extent of putting down the necessary markers. No such marker was put down by the LA.”  
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See also Stanley Burnton J in Hammersmith & Fulham v Pivcevic & SENDIST [2006] EWHC 1709 

(Admin) #62 “if a considerable amount of money turns on a decision of the FTT it is incumbent on the 

local authority to prepare for and conduct its case with greater care.” 

A parent is entitled to express a first choice private school placement, and a fall back provision. As in 

KC v LB Hammersmith and Fulham [2015] UKUT 177 (AAC) #23, the FTT found the parental first 

choice school would involve unreasonable public expenditure as compared with the LA’s first choice 

maintained special school; however following this the FTT had to consider the parental mainstream 

fall back to which, by operation of section 316 EA1996, the parents would then have been entitled 

(over the LA’s maintained special school proposal). 

09.27 Are Academies and Free 

Schools legally the same as 

maintained schools? 

No. Academies are independent schools not maintained schools. They operate under contract (the 

Funding Agreement) between the Secretary of State and an “Academy Trust” now taking effect under 

the Academies Act 2010. ‘Free Schools’ is the term used to describe some academies. 

Legal provisions which only apply specifically to “maintained schools” do not directly apply to 

academies. However, academy Funding Agreements often make some of those provisions apply to 

the particular academy in question.  

09.28 Are academies and free schools 

legally the same as maintained 

schools when it comes to SEN? 

Yes. CFA2014 SEN provisions apply to academies in the same way that they apply to maintained 

schools. CFA2014 places statutory SEN duties on academies just as it does on maintained schools.  

For example, they can be the subject of a parental request for a placement with the same effect as for 

a maintained school (CFA s38(3)(c)) and have a duty to admit when named (CFA2014 s43(1) and 

(2)).  
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Where parents want a maintained mainstream placement (or mainstream academy placement for EHCP) 

09.29 Can the LA/FTT decide to name 

a special school just because it thinks 

that would be suitable, rather than a 

mainstream school requested by the 

parent/young person? 

No. CFA2014 s33 provides that where (1) the maintained school requested by the parents/young 

person under CFA2014 s38(2) is not named because of suitability or incompatibility with the efficient 

education of others, or (2) no school is requested by the parents, then the LA: 

“must secure that the plan provides for the child or young person to be educated in a maintained 

nursery school, mainstream school or mainstream post-16 institution, unless that is incompatible 

with— 

(a) the wishes of the child’s parent or the young person, or 

(b) the provision of efficient education for others”. 

In respect of not naming a mainstream placement generally, the LA “may rely on the exception in 

subsection (2)(b) [the exception for provision of the efficient education of others] in relation to 

maintained nursery schools, mainstream schools or mainstream post-16 institutions in its area taken 

as a whole only if it shows that there are no reasonable steps that it could take to prevent the 

incompatibility”: CFA2014 s33(3).  

When it comes to not naming a particular mainstream placement, the LA “may rely on the exception 

in subsection (2)(b) in relation to a particular maintained nursery school, mainstream school or 

mainstream post-16 institution only if it shows that there are no reasonable steps that it or the 

governing body, proprietor or principal could take to prevent the incompatibility” (CFA2014 s33(4)). 

See overall COP2015 #9.88-9.90.  

What constitutes a reasonable step will “depend on all the circumstances of the case”, and factors 

include whether taking the step would be effective in removing incompatibility, whether the step is 

practical, what steps have already been taken, financial implications, and disruption caused by the 

step: COP2015 #9.91-9.94. 

The UT has upheld an FTT decision which found the mainstream placement sought by the parents 

“not suitable” on the basis that “We do not accept it would be reasonable to expect [school A] to 

https://supportsendkids.org/content/resource/161?parentId=157
http://creativecommons.org/licenses/by-nd/4.0/
https://supportsendkids.org/question/1644857163212
https://supportsendkids.org/question/1644857163212
https://supportsendkids.org/question/1644857163212
https://supportsendkids.org/question/1644857163212
https://supportsendkids.org/question/1644857163212
https://www.legislation.gov.uk/ukpga/2014/6/section/33/enacted
https://www.legislation.gov.uk/ukpga/2014/6/section/38/enacted
https://www.legislation.gov.uk/ukpga/2014/6/section/33/enacted
https://www.legislation.gov.uk/ukpga/2014/6/section/33/enacted
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf


go to CONTENTS / go to GLOSSARY 

 Noddy No-nonsense Guide to SEN law 2025 v18, David Wolfe KC and Leon Glenister   Attribution-NoDerivatives 4.0 International 63 

create a school within a school to meet the needs of [the girls]. [The cost of doing so] would be of the 

order of £60,000 pa and we accept that such expenditure would be unreasonable and excessive in the 

circumstances” (although the UT did not deal specifically with the authorities relating to suitability): 

AKT v Westminster CC [2018] UKUT 47 (AAC) #23, 32. Note, however, as our comment, that the FTT 

decision had (apparently) been “short on black letter law”; before the UT the parent acted as a litigant 

in person; also, the UT’s decision itself makes no mention of any of the authorities relating to 

“suitability” and section 316/33 nor deal with any of the issues they explain; nor have we been able to 

source a copy of the “clear written submissions on the law” from the LA on which the FTT had 

apparently received and applied” (#30). 

09.30 But surely the LA/FTT can ask 

whether the requested mainstream 

placement is suitable/appropriate? 

No. “Suitability” is no longer an issue when considering whether to specify mainstream as a “type” in 

Section I if the parents wants it. In effect, the statute deems that, for all children, mainstream is 

suitable or can (and thus must) be made suitable, unless that results in incompatibility with the 

education of others.  

CFA2014 s33 and s39 provide a two stage process whereby the LA is under a duty to accede to the 

parental preference for a particular maintained school/academy/etc (CFA2014 39(3)) unless it is 

unsuitable or is incompatible with the efficient use of resources or education of others (CFA2014 

s39(4)); but even though a particular mainstream school fails at that stage, the same school remains 

a candidate in naming an “appropriate” school or type of school (CFA2014 s39(5)) because of the 

LA’s duty to secure mainstream (CFA2014 s33) where the parent wants it unless that involves 

incompatibility with the efficient education of others which cannot be removed by the taking of 

reasonable steps.  

A school which is “unsuitable” (CFA2014 s39(4)) may nevertheless become “appropriate” within the 

context of the sequential decision making process (CFA2014 s39(5)) once reasonable steps have 

been identified to be taken which would upgrade it. 

See ME v LB Southwark [2017] UKUT 73 (AAC) #7-22 for an extensive outline of the law on this point. 

Note also R (An Academy Trust) v Medway Council [2019] EWHC 156 (Admin) in which the UT 

explained that that a school which found currently “unsuitable” (to resist a parental preference under 

CFA2014 s39 may nevertheless become “appropriate” with additional SEP input. The court accepted 

a submission from the Secretary of State: “There is no "suitability" exception in section 33(2). Nor is 
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there an "efficient use of resources" provision as a free-standing exception. Indeed, if education of the 

child in a mainstream school is currently incompatible with the efficient education of other children 

there, the local authority will be under a duty to spend money to overcome that incompatibility up to a 

reasonable level. This is, in short, the effect of the "reasonable steps" requirement in subsections (3), 

(4) and (5) of section 33, together with section 42.” The Noddy Guide would point out that the 

underlined words need to be treated carefully and not be read in a way which collapses the obligation 

to take “reasonable steps” to remove incompatibility with the efficient education of other children 

with the obligation secure a mainstream placement by making it suitable for the child or young 

person concerned without regard to the cost of doing so: they are not the same. The Court did not 

refer the case law which makes clear that cost is not a reason to refuse a mainstream placement on 

suitability grounds. 

For case law under the EA1996 see MH v Hounslow [2004] EWCA 770; Bury MBC v SU [2010] UKUT 

406 (AAC); CCC v London Borough of Tower Hamlets [2011] UKUT 393 (AAC). See Harrow Council v 

AM [2013] UKUT 157 (AAC) #27: “In my judgment, the apparent incompatibility between the provision 

of suitable education and the requirement to name a mainstream school without express regard to 

the suitability of the school for the child can only be reconciled on the basis that the local education 

authority is under an absolute obligation to make a school suitable, if there is no suitable school 

already, whether inside or outside its area, where the child can be found a place, subject only to the 

qualification in section 316(3)(b). It has to provide for the identified needs. It cannot say that it will 

educate the child in a mainstream school without providing for them. Nor can it rely on any 

independent resources issue in this respect. This combines the need to protect the interests of the 

child with Parliament’s intention, in amending 1996 Act in 2001, to promote inclusion”.  

In summary: 

• The obligation on the LA becomes one of taking whatever steps are necessary (without regard to 

cost or other resources) to make that placement suitable, and the obligation to place the CYP 

there remaining unless doing so would involve incompatibility with the efficient education of 

others which cannot be removed by the taking of reasonable steps.  

• Resources may be relevant in deciding on the reasonableness of those additional steps (i.e. 

those which are only to remove incompatibility with the efficient education of others) but they are 
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not relevant in relation to deciding what was necessary to make the placement suitable for the 

particular child in the first place. 

09.31 Can parents insist on only part 

time mainstream school? 

Yes. Provided that more than a negligible part of the child’s education could be provided in a 

mainstream school CFA2014 s33 can be in play such that, if parents want a mainstream placement 

then there is a duty to provide it unless it would be incompatible with the efficient education of other 

children. Pursuant to CFA2014 s61, where it is not appropriate to make all of that provision at school, 

the rest can then be made (as here) out of school: MS v Brent [2011] UKUT 50 (AAC) #21. 

More: But surely the LA/FTT can ask whether the mainstream placement is suitable/appropriate? 

09.32 Is there a particular order to 

consider a parental/young person 

request for a particular mainstream 

maintained/section 38(2) school? 

Yes. Decision steps: 

1. If parents have expressed a preference under CFA2014 s39 (i.e. for a maintained/section 38 

mainstream school), consider it by reference to that paragraph first. 

2. Unless one of the disqualifiers in section CFA2014 s39(4), applies, they have a right to that 

placement. More: Can parent’s/young person request a particular placement? 

3. If one of the disqualifiers bites (see above on inefficient use of resources), then consider the 

type of placement under CFA2014 s33. 

4. Unless incompatible with the education of others and the steps to remove the incompatibility 

are unreasonable, then the FTT must specify mainstream as a type in section I. 

5. Deciding whether the steps to remove incompatibility with the efficient education of other 

children are unreasonable can also involve considering their impact on the child in question 

(but that is not introducing a ‘suitability’ test by the back door). 

6. If there is no incompatibility the FTT should try and identify a particular placement. 

7. In doing so, all mainstream schools put forward by either parent or LA are candidates 

including the school put forward by the parent under section 39(2)). 

8. But the parent does not have a right to have any particular school named at this stage, only a 

right to have it considered as a candidate, albeit helped (but only in relation to a child, and not 

a young person, More: Does EA1996 section 9 still apply if the parent requests a CFA2014 

section 38(2) placement under section CFA2014 section 39(3)?) by EA1996 section 9 (the 

general duty to educate in accordance with parental preference subject to unreasonable 
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expenditure). Example: the child requires classes fitted with hearing aid loops; the parents 

want mainstream; CFA2014 s33 can secure them mainstream, but not a particular 

mainstream, such that the FTT could order placement at a mainstream school which has been 

equipped by the LA with loops. 

9. But it may nonetheless be necessary (to comply with CFA2014 s33) to prescribe additional 

provision to make “suitable” that which was considered “unsuitable”. 

  

Where parents seek non-school placement such as EOTAS 

09.330 Can the LA provide SEP 

outside of a school or educational 

institution? 

Yes. By section CFA2014 s61, an LA can make provision out of school if appropriate provision cannot 

be made in school, known as “EOTAS” i.e. Education Other Than At School (although there has been 

some debate whether the correct term is “EOTIS” as the legislation refers to “in school”: LB Camden v 

KT [2023] UKUT 225 (AAC) #5): 

“(1) A local authority in England may arrange for any special educational provision that it has decided 

is necessary for a child or young person for whom it is responsible to be made otherwise than in a 

school or post-16 institution or a place at which relevant early years education is provided. 

(2) An authority may do so only if satisfied that it would be inappropriate for the provision to be made 

in a school or post-16 institution or at such a place. 

(3) Before doing so, the authority must consult the child’s parent or the young person.” 

This provides a discretion for the LA to provide any SEP which it has decided is necessary to be 

provided otherwise than in a school or institution.  

Note: this is not the same as, and should not be confused with the situation in which a parent 

chooses to ‘home educate’ their child. More: Is elective home education the same as EOTAS under 

CFA 2014 s61? 

It has been suggested that CFA2014 s61 requires the LA to “decide that it is necessary for the special 

educational provision for the child or young person to be made otherwise than in a school", as well as 

consider the pre-condition that it would be “[i]nappropriate for the provision to be made in” a school: 
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NN v Cheshire East Council (SEN) [2021] UKUT 220 (AAC) #31. It is arguable what is necessary has 

been determined in deciding what provision to specify in Section F, and Section 61 only asks the 

single question of whether it would be inappropriate for that provision to be made in a school. This 

had been the case under the EA1996, where the first question to be asked is what does the CYP need 

(i.e. decide on Section F) and then decide if that can be provided in school: S v Bracknell Forest 

[1999] ELR 51. However, it is unlikely anything turns on this issue as what is “necessary” to be 

provided outside of a placement and what would be “inappropriate” to be delivered in a placement are 

likely to result in the same outcome.   

For guidance as to how to approach cases where EOTAS is proposed, see NN #47. 

More: Are all children with SEN educated in a school? 

09.3305 Is education from a virtual 

education provider EOTAS? 

No. A virtual education provider can be a school in which case the provision made there will not be 

EOTAS. More: 09.0454 Can a virtual education provider 09.0456be a “school”? / 09.0455 Should a 

virtual education provider be specified in Section I? 

But, if for some reason the particular provider does not meet the requirements of EA1996 s4 (or if 

Noddy is wrong on the application of s4 to virtual providers) then CFA2014 s61 could stand in the 

way of it being specified in an EHCP. That is because it creates a specific presumption in favour of 

education in schools (see above) which would then operate as a presumption against a virtual 

provider which was not a school. In other words, the LA or FTT could (in that event) only specify such 

provision if satisfied that placement in a school was inappropriate. 

09.331 Does the LA have to engage 

with the parents or young person 

before providing EOTAS? 

Yes. CFA2014 s61(3) requires an LA to consult the child’s parent or young person before providing 

EOTAS.  

Whilst the statutory consultation duty in CFA2014 s61 does not apply where the parents or young 

person seeks EOTAS but the LA proposes to place at an institution, in exercising its functions the LA 

has a duty to take into account the views, wishes and feelings of the child, their parents or the young 

person: CFA2014 s19(a). 

Where there is a duty to consult under s61(3), the general legal requirements applicable to all 

consultations will apply: (1) the consultation must be undertaken when the proposals are still at a 
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formative stage, (2) the LA must give sufficient reasons for the proposal of EOTAS to enable a 

response, (3) adequate time must be given for response and (4) the response to the consultation 

must be taken into account in the decision: R (Moseley) v LB Haringey [2014] UKSC 56 #25. 

More: 02.07 Must the LA (and then the FTT in an appeal) have regard to any particular factors when 

exercising its SEN functions? 

09.332 Can only some SEP in Section 

F be made otherwise than in a school 

or educational institution? 

Yes. One slight change from the position under EA1996 s319 is that there is no longer an express 

power to arrange just part of the SEP to be delivered otherwise than in school, although that remains 

permissible and so there is no effective change in the law: NN v Cheshire East Council (SEN) [2021] 

UKUT 220 (AAC) #30.The FTT must first consider CFA2014 s61 and “separately ask whether it is 

satisfied that it would be inappropriate for (i) any special educational provision that it has decided is 

necessary for the child to be made in any school and (ii) any part of the provision to be made in any 

school”: NN #47(a) 

09.333 In order to determine whether 

it would be inappropriate, do you just 

ask whether the provision “can” be 

made in a school or education 

institution? 

No. In determining whether it would be inappropriate, it is not enough to ask whether the school “can” 

in general terms make the SEP set out in section F. One must ask if doing so in that way (i.e. at 

school) “would not be suitable” or “would not be proper”. That requires the LA to take account of the 

circumstances of the case which would include the child’s background and medical history, the 

particular educational needs of the child, facilities that can be provided by a school and otherwise 

than at a school, the comparative costs of alternative provisions, the child’s reaction to the provisions, 

the parents’ wishes and any other particular circumstances that might apply: TM v Hounslow [2009] 

EWCA Civ 859 #26, NN v Cheshire East Council (SEN) [2021] UKUT 220 (AAC) #47(b),  A child’s 

anxiety may lead for it to be “inappropriate” for provision to be made at school: M v Hertfordshire CC 

[2019] UKUT 37 (AAC) #45. 

09.334 Is it enough to show it is 

inappropriate for SEP to be made in 

the LA’s preferred school or 

educational institution? 

No.  The term “a” school should be read as “any”, so that it must be shown it would be inappropriate 

for the provision to be made in “any school or post-16 institution”: Derbyshire CC v EM and DM [2019] 

UKUT 240 (AAC) #18, NN v Cheshire East Council (SEN) [2021] UKUT 220 (AAC) #28. To put it 

another way, the question is “whether, in general, it would be inappropriate for the provision 

required...to be made in a school”: AA & BB v Bristol City Council [2023] UKUT 52 (AAC) #48. 
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CFA2014 s61 provides a presumption in favour of school based provision in general, not merely a 

presumption relating to a particular school. 

09.335 Should there be reference to 

EOTAS in Section F? 

No. Section F should set out the SEP required by the CYP: Regs2014 r12. The SEP is the education or 

training provision rather than the provider of that provision. Of course, what is specified in section F 

might be expressed in a way in which, in practice, the provision could only be made other than at a 

school, but it should not state that conclusion. 

09.336 Should there be reference to 

EOTAS in Section I? 

No. The requirement is that Section I specify the school the child “attends”: Regs2014 r12. This 

means the institution the CYP is “to be present at”: NN v Cheshire East Council (SEN) [2021] UKUT 

220 (AAC) #43. If attending for at least part of the time, the school or type of school must be 

specified in Section I; this includes where a CYP attends provision provided by a school as will a 

bespoke package outside a conventional classroom setting: NN #47(f). 

If the child does not attend a school or other institution at all, section I should be left blank: 

Derbyshire CC v EM and DM [2019] UKUT 240 (AAC) #15-24. Note that previous case law had come 

to a different view. It had been considered that where a “home programme” is identified (e.g. Lovaas) 

that should be described in section F (previously Part 3) and can also be described in section I 

(previously Part 4): Wandsworth v K [2003] EWHC 1424 (Admin) #14. In M & M v West Sussex CC 

(SEN) [2018] UKUT 347 (AAC) #68, the UT decided that there remained a requirement to specify a 

type of school in section I, which can be met by specifying the type of school which is the ultimate 

aim to become appropriate for the child; or where part of the overall package is at a school, that type 

of school. However, in Derbyshire the UT found that M & M is wrong on this point and that the duties 

in section 39(5) and section 40(2) on the LA to name an “appropriate” school do not arise where it 

has decided a child should have education otherwise than at school and therefore it would be 

inappropriate for the provision to be made at school. 

What is specified in Section I must be strictly limited to the name and type of school or other 

educational institution. Any approved home tuition is not put into Section I: East Sussex CC v TW 

[2016] UKUT 528 (AAC) #33. Anything specified in additional to the name and type of school is likely 

to be an error of law: NN #46, #47(g).  
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09.337 Can parents agree to provide 

some EOTAS? 

Yes. Whilst in general an EHCP cannot require parents to provide SEP (More: 08.23 Can the LA 

require parents to provide education?), parents can provide all or part of the EOTAS provision if they 

agree to do so. In this instance, the LA will have to be satisfied the parents have made “suitable 

alternative arrangements” for that part of the specified SEP and does not have a duty to secure the 

element of the SEP: CFA2014 s42(5). The UT has found that, where the parents agreed, requiring 

them to allow an EOTAS package to be provided in the home is lawful: LB Camden v KT [2023] UKUT 

225 (AAC) #24, 31. 

If that is the agreed way forward then the parents are providing some of the EOTAS provision 

specified in Section F of the EHCP, which is distinct and different to from elective home education. 

More: 09.338 Is elective home education the same as EOTAS under CFA2014 s61? 

09.3375 If a CYP’s EOTAS package 

includes elements of SEP at different 

locations, can the LA require the 

parents to transport the CYP between 

locations? 

Transporting a CYP between the locations at which EOTAS (if in an EHCP) is provided (where that is 

done at multiple locations as part of a package) is not “home to school” transport, except possibly at 

the start and end of the educational day and so the LA powers and duties in relation to such provision 

are not relevant (nor are the limitations on provision which they involve). 

Such transport is also unlikely to be “special educational provision” unless it educates or trains. More: 

11.04 Is transport “educational” and therefore within the FTT’s jurisdiction? 

However, transporting a CYP between locations is part of the context for the wider legal delivery of 

that SEP (like having toilets in a school, for example), and it is unlikely parents can be required to 

provide that transport. Even if transport is not SEP (and therefore does not form part of the duty to 

deliver SEP in CFA2014 s42) it would be a necessary exercise of the LA’s powers to do things 

incidental to the exercise of its powers (Local Government Act 1972 s111(1)) or the LA ‘wellbeing 

power’ in Local Government Act 2000 s2(1). The position is akin to the provision of transport for 

pupils generally to an offsite educational element or a school visit.   

09.338 Is elective home education the 

same as EOTAS under CFA2014 s61? 

No. Parents have a duty to ensure their child received efficient full-time suitable education “either by 

regular attendance at school or otherwise”: EA1996 s7. Elective home education is where parents 

choose to provide education for their children at home. This may include where parents do not agree 

with the placement named in their child’s EHCP and decide to educate the child at home or with other 

provision. Where the parent or young person “has made suitable alternative arrangements” the LA’s 
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duty to secure the SEP in the EHCP does not apply: CFA2014 s42(5). In practical terms that means 

that a parent who undertakes elective home education can ask the LA to undertake a statutory 

assessment and even produce an EHCP (and the LA must do that as they would for any other child 

and cannot refuse to do by reference either to the fact that the child is not in school at the time, or to  

the likelihood that the parent will opt for or continue with elective home education, let alone by 

operating a blanket policy of not doing do for electively home educated children generally). But there 

would be no obligation on the LA to arrange any of the SEP specified in section F of an EHCP that 

came out of that process. In other words, a parent cannot insist on a hybrid arrangement in which 

they are electively home educating while at the same time calling on the LA to provide some SEP. 

09.3384 Does an LA have a role in 

overseeing the elective home 

education being provided to a CYP 

with SEN? 

Yes. As explained by the court in Goodred v Portsmouth CC [2021] EWHC 3057 (Admin) #65 an LA 

has powers to check whether parents who are electively home educating are “causing their child to 

receive efficient full-time education suitable to (a) his age, ability and aptitude and (b) to any special 

educational needs … he may have” (from EA1996 s7). If the LA is not satisfied of that, then it can 

serve a School Attendance Order (SAO) which specifies a particular school to which the parent should 

send the child or risk criminal prosecution. For a child who would have an EHCP if they were to attend 

a school that, in practice, would require the LA to assess the child and produce an EHCP as the route 

to naming a particular school (even if the parent refused to co-operate with that process). Importantly 

in all of those things, the LA’s assessment of whether the parent is providing suitable education 

should not be based on comparison with what the child would receive in school let alone via an EHCP 

at school: it is a freestanding question. (Be aware though that the Children’s Wellbeing Bill 2025 is (at 

the time of drafting) proposing changes which, in some instances, would require an LA to serve an 

SAO and prosecute even where it agreed that the elective home education was suitable, but on the 

basis that it thought school attendance was nonetheless in the child’s ‘best interests’. If enacted that 

would be a significant change to one of the fundamental’s of education law for over 150 years, 

namely that it is enough for a child to be provided with ‘suitable education’, even if the state might 

think other education would be preferable.) 

09.3385 Do the rules preventing 

removal of a child’s name from the roll 

of a special school somehow prevent 

No. School Attendance (Pupil Registration) (England) Regulations 2024 r9(4) prevents the proprietor 

of a school being attended by a pupil under LA arrangements (likely to mean an EHCP) from removing 

their name from the school roll without the consent of the LA or the Secretary of State. That allows 
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a parent from removing their child 

from the school? 

the LA to ensure that the school place is kept open until it is satisfied that the parent is providing 

suitable alternative education. But it does not have the effect of preventing the parent from removing 

the child from the school in the first place (as any other parent can do in relation to any other child). 

(Be aware though that the Children’s Wellbeing Bill 2025 is (at the time of drafting) proposing 

changes which would allow an LA to prevent a parent from removing their child from a special school 

to electively home educate even where it agreed that the elective home education proposed would be 

suitable, but on the basis that it thought school attendance was nonetheless in the child’s ‘best 

interests’. If enacted that would be a significant change to one of the fundamental’s of education law 

for over 150 years, namely that it is enough for a child to be provided with ‘suitable education’, even if 

the state might think other education would be preferable.) 

09.339 Is the LA’s duty to provide 

suitable education under EA 1996 s19 

the same as EOTAS under CFA 2014 

s61? 

No. The LA has a duty to make arrangements for the provision of suitable education at school or 

otherwise than at school for children of compulsory school age who by reason of illness, exclusion 

from school or otherwise, may not receive suitable education unless such arrangements are made for 

them: EA1996 s19. This incorporates a discretion for the LA as to what is suitable education. 

This is a different duty to the duty to secure SEP in an EHCP under CFA2014 s42. However, where a 

child has an EHCP but is unable to attend the named placement the LA duties under both EA1996 s19 

and CFA2014 s42 are likely to be engaged. 

09.34 Should a placement be named 

in Section I where there is a slow 

transition to that placement? 

Possibly. The point was raised but not determined in LC and RC v Hampshire CC [2023] UKUT 281 

(AAC) #28-32. It was argued that even where there is a very slow transition to a school setting, the 

setting should be named in Section I as the child is “on the roll” there; however the Court noted the 

potential conflict of this argument with NN v Cheshire East Council (SEN) [2021] UKUT 220 (AAC) 

#43 which considered that “attends” means “to be present at”.  

Out of area placements 

09.35 Where a child is placed at a 

residential school outside its home 

area, can the placing LA be 

Yes. EA1996 s517 states where a child is placed at a non-maintained school, the placing LA shall: 
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responsible for the cost of 

accommodation? 

“(1)…(b) if board and lodging are provided for the pupil at the school and subsection (5) applies, pay 

the whole of the fees payable in respect of the board and lodging. 

(5) This subsection applies where the authority are satisfied that education suitable 

(a) to the pupil’s age, ability and aptitude, and 

(b) to any special educational needs he may have, 

cannot be provided by them for him at any school unless board and lodging are also provided for him 

(either at school or elsewhere).” 

The LA is only required to pay for accommodation where it is provided “at the school” and not, for 

example, a children’s home nearby the school: JC v LB Bromley (SEN) [2016] UKUT 388 (AAC) #7.  

09.355 Can a parent or young person 

express a preference for a school 

outside their own LA’s area? 

Yes. Preferences in accordance with EA1996 s9 or CFA2014 s39 are not limited to placements within 

your LA’s area. The fact it is out of the LA’s area may affect the costs, for example in respect of fees 

payable when compared to a school maintained by the local LA, transport and potentially 

accommodation. This will go to whether complying with the preference would constitute 

“unreasonable public expenditure” or be “incompatible with the efficient use of resources”. 

Where parents or young person do not make a request for a placement 

09.36 Is that the end of it if the 

parents/young person do not make a 

placement request (or their request 

falls away under section 39)? 

No. Specific rules apply where the parents/young person do not make a CFA2014 s39 request (i.e. a 

request for a CFA2014 s38(2) school), or their request falls away because it is too expensive or too 

impactful on others. 

This is, of course, what applies where their request is for an private school which is not a section 41 

school. 

By CFA2014 s40: 

https://supportsendkids.org/content/resource/161?parentId=157
http://creativecommons.org/licenses/by-nd/4.0/
https://supportsendkids.org/question/1644861513445
https://supportsendkids.org/question/1644861513445
http://www.bailii.org/uk/cases/UKUT/AAC/2016/388.html
https://supportsendkids.org/question/1709501869240
https://supportsendkids.org/question/1709501869240
https://supportsendkids.org/question/1709501869240
https://www.legislation.gov.uk/ukpga/1996/56/section/9#:~:text=In%20exercising%20or%20performing%20all,compatible%20with%20the%20provision%20of
https://www.legislation.gov.uk/ukpga/2014/6/section/39/enacted
https://supportsendkids.org/question/1644861625153
https://supportsendkids.org/question/1644861625153
https://supportsendkids.org/question/1644861625153
https://supportsendkids.org/question/1644861625153
https://www.legislation.gov.uk/ukpga/2014/6/section/39/enacted
https://www.legislation.gov.uk/ukpga/2014/6/section/38/enacted
https://www.legislation.gov.uk/ukpga/2014/6/section/40/enacted


go to CONTENTS / go to GLOSSARY 

 Noddy No-nonsense Guide to SEN law 2025 v18, David Wolfe KC and Leon Glenister   Attribution-NoDerivatives 4.0 International 74 

“(1) This section applies where no request is made to a LA before the end of the period specified in a 

notice under section 38(2)(b) to secure that a particular school or other institution is named in an 

EHC plan. 

(2) The local authority must secure that the plan— 

(a) names a school or other institution which the local authority thinks would be appropriate for the 

child or young person concerned, or 

(b) specifies the type of school or other institution which the local authority thinks would be 

appropriate for the child or young person.”  

Where no request is made, the LA/FTT is not limited in the CFA2014 s40 process of naming a 

placement in the list set out at CFA2014 s38(3), i.e. it can go beyond maintained schools, academies 

and section 41 schools. Any other result would (unexpectedly) preclude placements at non section 41 

schools for both children and young persons. That would be unexpected because at least for children 

there is no doubt that section 41 school placements can be ordered (and the answer is not in the 

operation of section 9 because that does not provide a power to name placements, rather it informs 

how the CFA2014 s40 power is to be exercised: see LB Hillingdon v SS (SEN) [2017] UKUT 250 

(AAC) #43-54 (Hillingdon was granted permission for an appeal to the Court of Appeal but did not in 

the end pursue the appeal).  
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10 CEASING TO MAINTAIN AN EHCP/ STATEMENT 

10.01 Does an EHCP expire 

automatically? 

 

No.  The duty to maintain an EHCP applies until an individual is 25, as at that point they cease to be a 

“young person”: CFA2014 s37(1), s42, s46 and s83(2). However, the LA has a discretion to continue 

to maintain an EHCP for a young person until the end of the academic year during which the young 

person turns 25: CFA2014 s46. Any dispute as to the discretion to continue a plan beyond the age of 

25 is for judicial review rather than the FTT: JL (by EA) v Somerset County Council [2021] UKUT 324 

(AAC) #25-29. 

10.02 Can an LA just cease to 

maintain (i.e. terminate) an EHCP? 

 

No. The LA may cease to maintain a plan only where (1) it is no longer responsible for the child or 

young person or (2) it is no longer necessary for the plan to be maintained: CFA2014 s45(1). 

See also COP2015 #9.199-9.210. 

No additional considerations (other than the CFA2014 s45(3) obligation to have regard to whether the 

educational or training outcomes specified in the plan have been achieved) come into play simply 

because the young person is no longer of compulsory school age and may indeed be over 19. In 

particular, the continuing need for an EHCP is not premised on (for example) any particular 

expectation of progress let alone any requirement that the young person is expected to gain 

qualifications (More: Does the LA have a duty to make provision under and EHCP for a young person 

up to the age of 25 even when they may not obtain further qualifications?).  

The issue of ceasing to maintain was explained in B & M v Cheshire East Council [2018] UKUT 232 

(AAC) #85, #91. In particular:  

“Achievement of outcomes may indicate that a young person no longer requires SEP specified in a 

plan, however it does not follow from CFA2014 s45(3) that, where “outcomes” have been achieved it 

is no longer necessary to maintain the EHCP. Whether it is no longer necessary depends on a range 

of considerations “including for example the young person’s educational and training aspirations, the 

reasons why outcomes were achieved and whether the young person’s special educational needs 

profile has altered as s/he has matured.” 

There is an “affinity” between the test for ceasing to maintain and the test for deciding whether an 

EHCP should be prepared and maintained, and therefore in deciding whether to cease the EHCP, the 
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LA should consider whether a young person would meet the test for preparing and maintaining an 

EHCP in the first place.  

An EHCP may still be necessary even where a significant level of provision may only lead to a small 

amount of progress, as there is no requisite requires of learning for an EHCP to continue: EM v RB 

Windsor and Maidenhead [2024] UKUT 317 (AAC) #43. More: Does the LA have a duty to make 

provision under an EHCP for a young person up to the age of 25 even where they may not obtain 

further qualifications? 

It therefore appears (in the Noddy Guide’s view) that a lawful cessation decision needs up to date 

information on what provision the young person requires (including in the context of considering 

whether revised “outcomes” are needed), whether it is (special) educational provision, and if so 

whether that SEP could and would be provided without the EHCP continuing.  

When considering whether to cease to maintain, it is relevant to consider educational difficulties 

which would occur if a CYP is required to move placement: AB v Newport CC [2022] UKUT 190 (AAC) 

#84. 

Where an LA proposes to cease an EHC Plan it must (amongst other things) consult the child’s 

parents or young person, the headteacher of any institution and notify the parents of their appeal 

right: Regs2014 r31. A decision to cease is invalid if these procedural requirements are not complied 

with, although the question is left open as to whether the position is different where there are only 

minor infringements: Hampshire CC v GC [2024] UKUT 128 (AAC) #162.  

10.03 Is an EHCP kept in force where 

an appeal is made against ceasing? 

Yes. If an appeal is made against a decision to cease, the EHCP continues pending the determination 

of the appeal (CFA2014 s45(4)(b)). 

10.04 Can an LA cease (i.e. terminate) 

an EHCP just because a child/young 

person has come to the end of a 

particular academic course? 

No. Not unless it has been subject of review: see Regs2014 r30. Where a young person aged 18 or 

over leaves education or training before the end of their course, the LA should review to determine 

whether the young person wishes to return to education or training: Guidance19-25. 
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10.05 Can an LA cease (i.e. terminate) 

an EHCP just because a young person 

turns 19? 

 

No. “In line with preparing young people for adulthood, an LA must not cease an EHCP simply 

because a young person is aged 19 or over.  

Young people with EHCPs may need longer in education or training in order to achieve their outcomes 

and make an effective transition into adulthood. However, this position does not mean that there is an 

automatic entitlement to continued support at age 19 or an expectation that those with an EHCP 

should all remain in education until age 25. An LA may cease an EHCP for a 19- to 25-year-old if it 

decides that it is no longer necessary for the EHCP to be maintained. Such circumstances include 

where the young person no longer requires the special educational provision specified in their EHCP. 

In deciding that the special educational provision is no longer required, the local authority must have 

regard to whether the educational or training outcomes specified in the EHCP have been achieved 

(see the section on Outcomes, paragraphs 9.64 to 9.69)… Young people who no longer need to 

remain in formal education or training will not require special educational provision to be made for 

them through an EHC plan”: COP2015 #9.152-3 

When a young person is close to finishing their education and training, the LA should use the final 

annual review to agree the support needed to help them engage with services after they turn 19: 

Guidance 19-25. 
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11 TRANSPORT 

11.01 Can an LA be obliged to provide 

home to school transport? 

Yes, in some cases. 

The law here is in the EA1996, but not in the sections of that Act which were SEN specific and which 

have now been superseded by CFA2014. 

Unless someone else has made free travel arrangements, an LA must make such travel arrangements 

as it considers necessary in order to secure that suitable home to school travel arrangements, for the 

purpose of facilitating an “eligible child’s” attendance at the relevant educational establishment free 

of charge: EA1996 s508B(1).  

“Eligible child” means of compulsory school age and includes children living beyond the statutory 

walking distance and children with SEN, a disability or mobility problems registered at a school within 

that distance who by reason of SEN etc. cannot reasonably be expected to walk to school: EA1996 

Schedule 35B paragraph 2. 

“Relevant educational establishment” means (essentially) nearest suitable school: EA1996 

s508B(10). 

“Travel arrangements” means transport or, with the consent of parents, an escort to accompany the 

child or payment of expenses: EA1996 s508B(2). It follows from the above that parents of children 

with SEN cannot be required to escort their child (although some LAs have unlawfully tried to require 

this). 

It does not necessarily have to be door to door transport, and it can be lawful to use pick up points 

other than at the home of the eligible child: R (M and W) v LB Hounslow [2013] EWHC 579 (Admin) 

#21. However, and in any event, the transport must be non-stressful: R v Hereford & Worcestershire 

ex p P (1992) 2 FCR 732.  

The LA in determining what it considers necessary can take account of cost and practicality, and 

there is no duty to provide transport from after school clubs, or before the end of the day where a 

child has medical appointments in the week: P v East Sussex CC [2014] EWHC 4634 (Admin).  
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Travel arrangements made by a parent only displace the LA’s duty if the arrangements are made 

voluntarily: EA1996 s508B(5). 

11.02 Can an LA ever be required to 

provide home to school transport for 

sixth formers? 

Yes. Sixth form age means a young person under 19, or a young person who began a particular 

course of education before 19 and continues to attend that course. 

The LA must publish a “transport statement” specifying the arrangements for the provision of 

transport or otherwise that the LA consider necessary to make for facilitating persons of sixth form 

age receiving education or training at school at schools and other institutions: EA1996 s509AA. 

The transport statement must include the arrangements made for disabled persons and persons with 

learning difficulties and disabilities: EA1996 s509AB. 

The DfE’s statutory guidance (‘Post-16 transport to education and training’ (January 2019)) sets out: 

(1) the LA should consider the impact of a learning difficulty or disability on the young person’s ability 

to walk the distance (#29(c)), (2) the LA should take account of its duty to encourage, enable and 

assist the participation of young people with learning difficulties and disabilities up to the age of 25 in 

education and training pursuant to Education and Skills Act 2008 section 68 (#31), (3) it is good 

practice to account for the fact a learner with a learning difficulty or disability may take longer to 

complete a particular programme and should consider extending travel arrangements for that period 

(#35). 

The LA has a wide discretion as to what is “necessary” and some LAs implement an independent 

travel training scheme, which is lawful, and it is good practice to put this in the transport statement. 

School transport falls within the ambit of ECHR article 8 and article 2 protocol 1, such that any 

discrimination based on status (such as age) needs to be justified: R (Drexler) v Leicestershire CC 

[2019] EWHC 1934 (Admin) (upheld by the Court of Appeal). As in that case, a difference in transport 

policy based on age may be justified by the difference in statutory obligations between those of 

compulsory school age and of sixth form age (but will of course depend on the facts).  

If the LA charges for transport, it must comply with the EqA2010. Where there is a flat rate for travel, 

it will not be lawful to charge higher than the flat rate for those with SEN (for example paying a % of 

the cost).  
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11.03 Does an LA ever have to provide 

home-school/college transport for 18-

25s? 

Yes. The LA “must make such arrangements for the provision and otherwise as they consider 

necessary” free of charge, for the purposes of (1) facilitating the attendance of adults at particular 

institutions (2) facilitating the attendance for those with a LA at their placements: EA1996 section 

508F. 

The duty is a weaker duty than that for eligible children of compulsory school age. In addition 

COP2015 #9.214-217 is unclear in this respect, in particular appearing to cite a “free-standing rule 

allowing transport needs to be included in an EHCP if exceptional circumstances could be shown to 

exist, despite section 508F”: Staffordshire CC v JM [2016] UKUT 246 (AAC) #40. 

11.04 Is transport “educational” and 

therefore within the FTT’s jurisdiction? 

 

For a CYP with a EHCP, transport would generally not be SEP. Overall, see COP2015 #9.214-217. 

It remains the case that home to school transport is generally non-educational and cannot be 

categorised as SEP: Staffordshire CC v JM [2016] UKUT 246 (AAC) #24, 27. It should generally be in 

EHCP Section D and not F: Regs2014 r43, Staffordshire CC v JM [2016] UKUT 246 (AAC) #32, 32. 

However, the FTT does retain jurisdiction over it if, on the facts of a particular case, it does constitute 

special educational provision: AA v LBH [2017] UKUT 0241 (AAC) #11.  

The question is whether the provision “would educate or train so as to bring it within what is 

authorised by the 2014 Act”; “It is for the appellant to make the case that the transport fulfils some 

educational or training function or for the FTT to consider this pursuant to its inquisitorial or quasi-

inquisitorial function”: Birmingham CC v KF [2018] UKUT 261 (AAC) #19. 

COP2015 #9.215: “Transport should be recorded in the EHC plan only in exceptional cases where the 

child has particular transport needs”. 

11.05 Can transport issues be relevant 

to choice of placement? 

 

 

 

Yes. Where transport costs impact on the cost balance (whether under CFA2014 s39/s40 or under 

EA1996 s9) the FTT will have to properly evaluate the costs involved – see W v LB Hillingdon [2005] 

EWHC 1580 #26. This includes deciding what would be needed by way of suitable transport.  

MM & DM v Harrow [2010] UKUT 395 (AAC) #27-28: “Transport is not an educational need. However, 

it has to be taken into account. A placement cannot be appropriate if the authority cannot provide 

suitable transport Ithe school. ...On appeal, the First-tier Tribunal is not concerned with whether the 
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authority’s proposed arrangements were within the range of reasonableness; it had to decide whether 

or not they were suitable. I also accept that stress, safety and comfort are not necessarily the only 

factors that might make a journey unsuitable.” 

An EHCP can name a school in section I on the basis of parental preference and subject to an 

expressed agreement by parents to transport the child to school without the statement identifying a 

particular fall-back to which the LA would send the child if the parents ceased to transport: M v 

Sutton [2007] EWCA Civ 1205 #20. 

 

12 TRIBUNAL PROCEDURE 

FTT Procedure 

12.010 If I disagree with the contents 

of an EHCP, can I bring a judicial 

review? 

No. Judicial review may only be brought where there is no appeal right, and therefore it is 

inappropriate where an EHCP can be appealed to the FTT: R (XXX) v East Sussex CC [2024] EWHC 

3160 (Admin) #22-23 (case viewable on Westlaw legal subscription service only). 

12.01 Are parents still the people to 

bring an appeal when it comes to an 

over 16? 

 

No. A “young person” is “over compulsory school age but under 25”: CFA2014 s83(2). 

Unless there is evidence to displace the statutory presumption of capacity to conduct the appeal 

(contained in s1 Mental Capacity Act 2005), the young person is the appellant (i.e. the appeal is in 

their name and they can appoint a representative – i.e. an advocate – like anyone else): CFA2014 

s51, LB Hillingdon v WW [2016] UKUT 253 (AAC) #13. It follows that, in such a case it is wrong in law 

for a parent (or similar) to be identified as bringing the appeal “on behalf of” (or similar) the young 

person: it is the young person’s appeal. 

Where a young person lacks capacity to conduct an appeal, an ‘alternative person’ must bring the 

appeal – that being a Court of Protection Deputy or donee of lasting power of attorney; and if there is 

no such person, the parent: Regs2014 r64(2)(b). Where such a person is not acting in a person’s best 

interests, the FTT does have a power to appoint an alternative litigation friend: MM v RB Greenwich 
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[2024] UKUT 179 (AAC) #61. They are then the appellant (i.e. the appeal is in their name) in respect of 

the young person, but not on behalf of the young person in the way an SEN advocate would: 

Buckinghamshire CC v SJ [2016] UKUT 254 (AAC) #14. It follows that, in such a case it is wrong in 

law for the alternative person to be identified as bringing the appeal “on behalf of” (or similar) the 

young person: it is the alternative person’s appeal. (Note in that regard that COP2015 p274 is 

therefore misleading in referring to “occasions when a representative or parent has to act on behalf of 

young person who lacks capacity …”) 

The ordinary presumption of capacity applies (i.e. capacity is presumed unless the contrary is 

shown). If there is an issue about the young person’s capacity then the FTT itself must resolve that 

issue: Buckinghamshire CC v SJ [2016] UKUT 254 (AAC) #19. In determining that question, the FTT 

must consider both the bringing of the appeal as well as the ongoing conduct of it (for example what 

changes are sought to the EHCP); and the FTT should pause proceedings to determine capacity 

where there is “good cause for concern” about capacity: MM v RB Greenwich [2024] UKUT 179 (AAC) 

#32-33. 

Where a young person lacks capacity and attends a residential placement consider whether the test 

for deprivation of liberty is met meaning the LA is required to make an application to the Court of 

Protection: see e.g. Birmingham CC v D and W [2016] EWCOP 8.  

12.02 Are there particular rules about 

what goes in an FTT appeal 

application notice? 

Yes. “The application notice must be signed by the applicant and must include—(a) the name and 

address of the applicant; (b) the name and address of the applicant’s representative (if any); (c) an 

address where documents for the applicant may be sent or delivered; (d) the name and address of 

any respondent; (e) details of the decision or act, or failure to decide or act, to which the proceedings 

relate; (f) the result the applicant is seeking; (g) the grounds on which the applicant relies; and (h) any 

further information or documents required by an applicable practice direction”: FTT (HESC) Rules 

2008 r20(2). 

Failing to comply with the requirements in an application notice in r20(2) may not mean it is invalid - a 

defective notice can be sufficient to register an appeal. Only where the application notice is so 

incoherent or lacking in specifics that that it cannot properly be construed as “disclosing an intention 

to start proceedings”, the FTT may conclude that it is not an application notice at all. In that situation, 

if the time limit has expired by the time the individual has prepared a valid notice, the individual will 

https://supportsendkids.org/content/resource/161?parentId=157
http://creativecommons.org/licenses/by-nd/4.0/
https://assets.publishing.service.gov.uk/media/668e63cbab5fc5929851bd83/UA-2023-001777-HSdocx.pdf
http://www.bailii.org/uk/cases/UKUT/AAC/2016/254.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf
http://www.bailii.org/uk/cases/UKUT/AAC/2016/254.html
https://assets.publishing.service.gov.uk/media/668e63cbab5fc5929851bd83/UA-2023-001777-HSdocx.pdf
http://www.bailii.org/ew/cases/EWCOP/2016/8.html
https://supportsendkids.org/question/1644875145323
https://supportsendkids.org/question/1644875145323
https://supportsendkids.org/question/1644875145323
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/926548/consolidated-ftt-hescc-rules-20200721.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/926548/consolidated-ftt-hescc-rules-20200721.pdf


go to CONTENTS / go to GLOSSARY 

 Noddy No-nonsense Guide to SEN law 2025 v18, David Wolfe KC and Leon Glenister   Attribution-NoDerivatives 4.0 International 83 

face the presumption against admission of a late application notice set out in rule 20(4): KD v Essex 

CC [2018] UKUT 147 (AAC) #3. 

12.03 Do all FTT appeals involve a 

hearing? 

No. The FTT must hold an oral hearing unless before making a final decision unless (1) each party 

has consented to the matter being decided without a hearing and (2) the FTT considers that it is able 

to decide the matter without a hearing: FTT (HESC) Rules 2008 r23(1).  

In GA and JA v Wirral MBC (SEN) [2020] UKUT 24 (AAC) #25, the UT found the standard appeal form 

and directions used by the FTT unlawfully ‘inverted’ the consent requirement and meant a party had to 

‘contract in’ to have an oral hearing rather than a ‘contract out’ as regulation 23 provides. The fact a 

party had not ‘contracted in’ was not sufficient to constitute consent.  

12.04 Does the FTT have to make 

reasonable adjustments for those 

participating? 

Yes. The FTT has issued a Practice Direction on ‘Child, Vulnerable Adult and Sensitive Witnesses’ 

which requires that the FTT “must consider how to facilitate the giving of any evidence by a child, 

vulnerable adult or sensitive witness” (#7).  

This applies to cases involving SEN, and applies to (for example) parties with a visual impairment, 

however where an appeal is made on the basis there were not any special arrangements, it has to be 

shown that the lack of such arrangements was material: AA and BA v A Local Authority (SEN) [2021] 

UKUT 54 (AAC) #4-7, 13, 22-23. 

The FTT has to conduct proceedings in a fair way but also respect individual autonomy where 

someone has indicated they would manage at the outset; and where that person has made such an 

indication, it is reasonable to expect that person to raise an issue at the time: TC and BW v LB 

Islington [2021] UKUT 196 (AAC) #28-29. 

12.05 Does the FTT have to listen to 

the child/young person themselves? 

 

Yes. The FTT, as well as the LA, has an obligation to take into account a CYP’s views, and the FTT is 

required to expressly deal with their views (albeit not extensively and a paragraph or two should 

normally be sufficient, or even less where there is no mismatch between the child and parental 

views): M & M v West Sussex CC (SEN) [2018] UKUT 347 (AAC) #39-44, 59. If appropriate, a child’s 

views can be given through parental evidence: BB v LB Barnet [2019] UKUT 285 #9. However, in the 

case of a young person who brings the appeal, the FTT is not under a duty to give reasons for 
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departing from their views over and above why it rejected their appeal: S v Worcestershire [2017] 

UKUT 92 (AAC) #71. 

The older and more mature the child, the greater weight the LA (and Tribunal) should place on a 

child’s views: West Sussex CC v ND [2010] UKUT 349 (AAC) #33. 

In St Helens BC v TE and another [2018] UKUT 278 (AAC) #14, 23, the UT held that it was lawful for 

the FTT to conclude that a school was not suitable solely by reference to its conclusion that the child 

“has formed an entrenched and currently intractable opposition to attending [R] school or any 

mainstream provision” given that it recognised that “his attitude to the proposed placement is part of 

the significant and complex needs that must be met by the provider” and given EP advice which 

linked his attitude to his SEN. On the facts (so the UT held) this was not unlawfully giving the child or 

young person a veto. 

12.06 Does the FTT just decide who is 

correct? 

No. The FTT does not just decide between competing positions and competing evidence. The FTT 

“stands in the LA’s shoes, re-evaluating the available information in order if necessary to recast the 

statement [EHCP]”: LB Bromley v SENT [1999] ELR 260. 

“… if there was inadequate information [about the proposed school placement], the FTT should have 

taken the necessary steps to obtain it, if necessary adjourning to do so. Tribunals, it seems to me, 

cannot proceed on a purely adversarial basis, but have a duty to act inquisitorially, when the occasion 

arises by making sure they have the necessary information on which to decide the issues before 

them, rather than rely entirely on the evidence adduced by the parties. The FTT will usually have much 

greater expertise than the parents who appear before them”: W v Gloucestershire CC [2001] EWHC 

Admin 481 #15. See also J v SENDIST and Brent [2005] EWHC 3315 #32 and MW v Halton BC [2010] 

UKUT 34 #36.  

Where there is a crucial disagreement between experts and “the dispute involves something in the 

nature of an intellectual exchange with reasons and analysis advanced on either side, the judge must 

enter into the issues canvassed before him and explain why he prefers one case over another”: 

Hampshire CC v JP [2009] UKUT 239 (AAC) #39. 

It was impermissible for the FTT to decline to make findings on an issue subject to competing expert 

reports on the basis that “the contents of the reports had not been agreed and the subject 
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matter…was highly technical” (here evidence on acoustics) – the FTT should have decided how to 

resolve the issues: RB Kensington & Chelsea v CD [2015] UKUT 396 #31. 

The FTT’s inquisitorial role remains. The powers of the FTT are now set out in Regs2014 r43. 

Sometimes there will be a tension between limiting an appeal to issues in dispute and the positive 

obligation that facts have been properly found. In this situation the overriding objective should be 

applied, and for example where evidence has not been provided an adjournment is not inevitable 

(including taking into account whether the cost and delay of an adjournment is justified, whether the 

evidence is needed for the parties to participate fully, whether the tribunal’s special expertise would 

assist, and whether the parties have provided all the evidence available to them): DH & GH v 

Staffordshire CC [2018] UKUT 49 (AAC) #22-25. 

In A J v. LB of Croydon [2020] UKUT 246 (AAC) #151, the UT doubted there was a “burden of proof” 

as such in the inquisitorial jurisdiction, but if there was, it fell to the LA to demonstrate a placement a 

child was attending was no longer suitable. Where the LA had not provided positive evidence that the 

parental evidence was unsuitable, but the LA took that position in the hearing, the FTT ought to have 

adjourned for further evidence: “The overarching question which the FTT had to consider in this 

context was whether there was sufficient evidence on which it could properly decide the appeal. If it 

does, I accept that “the question of whether it should have performed an inquisitorial function in 

seeking further evidence does not arise,” as Lloyd-Jones J said in J v. SENDIST at [33]. Where, 

however, there is inadequate information to reach a decision, then the FTT cannot proceed on a 

purely adversarial basis, but has “a duty to act inquisitorially when the occasion arises by making sure 

they have the necessary basic information on which to decide the appeal before them, rather than rely 

entirely on evidence adduced by the parties” as Scott Baker J held in W v Gloucestershire CC [2001] 

EWHC Admin 481 at #15, a duty which Lloyd-Jones said in J at [32] was a duty cast on special 

educational needs and disabilities tribunals in general…this was a clear case in which the FTT needed 

to adjourn, either opening the matter up for an oral hearing, or asking the Council (which had raised 

the points) to investigate further and make good its concerns (and then give the parents the 

opportunity to respond to anything put forward). But the FTT did not do that and in the circumstances 

it plainly failed to operate the necessary inquisitorial jurisdiction and approach.” 

The UT found an FTT erred where it placed a burden of proof on the LA in respect of the costs of each 

of the placements: LB Islington v A Parent [2024] UKUT 252 (AAC) #54. In that case the UT found it 
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was perverse for the FTT not to have adjourned for further evidence on costs given that there was an 

indicative difference of £48,000 - £60,000 per year between the placements. 

An appeal is a “general appeal” and the issue for the FTT is whether, on the evidence and 

submissions before it, the LA came to the correct conclusions on matters of fact, law and judgment, 

assessed at the time of the hearing: DH & GH v Staffordshire CC [2018] UKUT 49 (AAC) #19. 

Gloucestershire CC v EH (SEN) [2017] UKUT 85 (AAC) #47 confirms that for EHCP appeals as for 

statement appeals, the FTT looks at the position at the date of the hearing and looking forward, not at 

the time of the appealed decision. 

The FTT should check for itself the appropriateness and legality of changes which the parties have 

agreed should be made (e.g. in a working document), not simply rubber stamp them: East Sussex CC 

v TW [2016] UKUT 528 (AAC) #38. 

More: Does the FTT just have to decide which expert is right? 

Does the LA have to ‘play fair’? 

12.07 Can an FTT judge be involved in 

two cases involving the same 

child/young person? 

Yes. An FTT must always avoid ‘bias’. The ‘fair minded and informed observer’ test applies as set out 

in Porter v Magill [2001] UKHL 67 #103.  

But bias was not established where a judge who sat on an earlier unsuccessful disability 

discrimination appeal sat on a SEND case, even though he raised inconsistencies between evidence 

he heard in the previous case and evidence in the present case: SG v LB Bromley [2013] UKUT 619 

(AAC) #42-55.  

12.08 Can a parent who did not take 

part in an FTT appeal, then appeal its 

decision 

to the UT? 

Yes. Where a parent who has not taken part in proceedings before the FTT seeks permission to 

appeal, the FTT has discretion to add that parent as a party pursuant to FTT (HESC) Rules 2008 r9, 

and then consider a permission application. The UT declined to give guidance as to how that 

discretion should be used: JW v Kent CC [2017] UKUT 281 (AAC) #14. 

12.09 Can the FTT order changes to 

sections other than B, F and I? 

Yes. Where the FTT has make orders in relation to sections B, F or I, it has power to make 

“consequential amendments” to other sections. There must be a link to sections B, F and I, but it need 

https://supportsendkids.org/content/resource/161?parentId=157
http://creativecommons.org/licenses/by-nd/4.0/
https://www.bailii.org/uk/cases/UKUT/AAC/2018/49.pdf
http://www.bailii.org/uk/cases/UKUT/AAC/2017/85.html
http://www.bailii.org/uk/cases/UKUT/AAC/2016/528.html
http://www.bailii.org/uk/cases/UKUT/AAC/2016/528.html
https://supportsendkids.org/question/1644875940953
https://supportsendkids.org/question/1644875940953
https://supportsendkids.org/question/1644875940953
http://www.bailii.org/uk/cases/UKHL/2001/67.html
http://www.bailii.org/uk/cases/UKUT/AAC/2013/619.html
http://www.bailii.org/uk/cases/UKUT/AAC/2013/619.html
https://supportsendkids.org/question/1644876032170
https://supportsendkids.org/question/1644876032170
https://supportsendkids.org/question/1644876032170
https://supportsendkids.org/question/1644876032170
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/926548/consolidated-ftt-hescc-rules-20200721.pdf
https://www.bailii.org/uk/cases/UKUT/AAC/2017/281.pdf
https://supportsendkids.org/question/1644876139500
https://supportsendkids.org/question/1644876139500


go to CONTENTS / go to GLOSSARY 

 Noddy No-nonsense Guide to SEN law 2025 v18, David Wolfe KC and Leon Glenister   Attribution-NoDerivatives 4.0 International 87 

not be a strong connection. An example is moving a young person’s views from section B to section 

A: LB Hillingdon v SS [2017] UKUT 250 (AAC) #55-56. 

More: Does “provision” set out in an EHCP (section F) have to link to the “outcomes” set out in an 

section E? 

12.10 Does the LA have to ‘play fair’? Yes. Although the proceedings are in part adversarial because the LA will be responding to the 

parents’ appeal, the role of an LA as a public body at such a hearing is to assist the FTT by making all 

relevant information available. Its role is not to provide only so much information as will assist its 

own case. At the hearing, the LA should be “placing all its cards on the table”, including those which 

might assist the parents’ case. It is not an adequate answer to a failure to disclose information to the 

FTT for an LA to say that the parents could have unearthed the information for themselves if they had 

dug deep enough: JF v Croydon [2006] EWHC 2368 #11.  

As an example of that, it was incumbent on the LA to tell the FTT about the impending conversion into 

an academy of the school it was proposing: LS v Oxfordshire CC [2013] UKUT 135 (AAC) #50-52. 

In A J v. LB of Croydon [2020] UKUT 246 (AAC) #129-130: “The duty cast on the LA in a special 

educational needs case is as set out by Sullivan J in JF, namely that the role of an education authority 

as a public body at such a hearing is to assist the FTT by making all relevant information available. Its 

role is not to provide only so much information as will assist its own case. At the hearing, the LA 

should be placing all its cards on the table, including those which might assist the parents’ case”. The 

UT rejected the proposition that there is “no authority suggesting that the principle extended to a duty 

to obtain further evidence, let alone evidence which rebutted the LA’s own evidence.” 

The LA’s response to an appeal must include “any further information or documents required by an 

applicable practice direction or direction” (FTT (HESC) Rules 2008 2008 r21(2)(f)), which according 

to the Practice Direction #10(c) includes “any supplemental evidence and professional reports 

currently available to the LEA and upon which it attempts to rely”. However, in accordance with the 

overriding objective, the LA should “supply any such material which it does not wish to rely upon but 

which it nevertheless thinks is likely to assist the [FTT] in reaching a just decision on the appeal 

before it” and “where a local authority is in doubt about whether such material in its possession would 
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assist the [FTT] in reaching a just decision it should play safe and produce it”: AC v LB Richmond on 

Thames [2020] UKUT 380 (AAC) #4, #17. 

More: Does the FTT just decide who is correct? 

12.11 Does the FTT just have to 

decide which expert is right? 

No. “A specialist tribunal, such as the SENDIST, can use its expertise in deciding issues [including 

rejecting expert evidence], but if it rejects expert evidence before it, it should state so specifically. …… 

where the specialist tribunal uses its expertise to decide an issue, it should give the parties an 

opportunity to comment on its thinking and to challenge it.”: L v Waltham Forest [2003] EWHC 2907 

#14. 

However, the FTT can use its expertise in deciding between competing expert views and, for example, 

in ordering a level of provision in between that contended for by competing experts: Wiltshire CC v 

TM and SENDIST [2005] EWHC 2521 (Admin) #27; T & A v London Borough of Wandsworth [2005] 

EWHC 1869 #16-23; D v SENDIST [2005] EWHC 2722 #13. 

How the FTT may use its expertise, and whether it is required to put their thinking to the parties, is 

fact dependent.  

In BB v LB Barnet [2019] UKUT 285 #18, it was not unlawful for the FTT to disagree with the parental 

OT evidence where the LA had not put in any OT evidence without canvassing this with the parties: 

“The tribunal is entitled to proceed on the basis that the submissions and evidence are complete at 

the end of the hearing and that further reference back to the parties is not necessary unless 

something new arises that has not been fairly covered. The tribunal is entitled to expect the 

representatives to anticipate the likely range of options that the tribunal will consider and present 

their case accordingly”. The UT further noted in this context the duty of the parties to assist the 

Tribunal: "the parties should have provided evidence, if they wished to do so, and assisted the tribunal 

by inviting the members to put their ideas to the parties and the witnesses. They should not sit back 

and then criticise the tribunal for not doing what they could have prevented. I am not saying that this 

absolved the tribunal from its duty of fairness, only that the parties were required to assist the panel.” 

See further (1) BK (2) AK v. Hackney LBC [2020] UKUT 329 (AAC) #60-61 where the UT held that it 

was not unfair for the FTT to make decisions about the disadvantages of attendance at the parent’s 

preferred school (which the LA had accepted as suitable) without putting the same to parents’ 
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witnesses or their representative at the hearing: “The issue is the fairness of the proceedings, not the 

particular context or the way in which fairness was said to be compromised. Fairness depends on the 

context. If there is an entirely new issue which no one contemplated during the hearing, fairness will 

require the FTT to put it to the parties. By contrast, in other cases where the FTT’s thinking has been 

effectively, albeit not perhaps directly, addressed putting any new idea to the parties for comment and 

perhaps more evidence would prolong the proceedings. In the latter event the FTT is entitled to 

proceed on the basis that the submissions and evidence are complete at the end of the hearing. 

Further reference back to the parties is not necessary unless something new arises which has not 

been fairly covered. The FTT is entitled to expect the representatives to anticipate the likely range of 

options that it will consider and present their case accordingly…The issue of the suitability of The 

[parent’s choice of school] had been accepted by the local authority, but that did not preclude the FTT 

from using its own expertise in deciding about the balance of advantages and disadvantages of the 

respective placements in relation to the section 9 exercise, which was clearly an issue which was 

going to have to be decided and should therefore have been anticipated…” 

In NE and DE v Southampton CC (SEN) [2019] UKUT 388 (AAC) #13, the FTT had acted unlawfully 

when considering progress in the context of suitability of a placement when it relied on a review 

which whilst in the bundle but was never cited by the Tribunal or the LA: “In all the circumstances it 

seems that the proceedings were fundamentally unfair because a central evidential plank on which 

the FTT based its decision was not one which either of the parties or the FTT had ever raised as 

having any importance to the issues the FTT had to decide…This is not diluted in my judgment by the 

fact that the March 2018 additional annual review was in the bundle and ‘viewed by’ two of the 

witnesses. The issues before the FTT were framed by the parties’ submissions and the evidence they 

called in support of them, as supplemented by probing and questions from the tribunal. It is 

uncontested before me that at no stage was a case advanced prior to the tribunal’s decision that 

founded the answer to current progress significantly or at all on the March 2018 additional review. To 

then find as the FTT did was unfair to the parents and amounted to a material error of law on the part 

of the FTT in coming to its decision.” 

More: Does the FTT just decide who is correct? 
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12.115 Can the FTT reach a decision 

on a point which the parties have not 

had a chance to respond to?  

No.  As mentioned in 12.11 Does the FTT just have to decide which expert is right?) “where the 

specialist tribunal uses its expertise to decide an issue, it should give the parties an opportunity to 

comment on its thinking and to challenge it.”: L v Waltham Forest [2003] EWHC 2907 #14. 

In NE and DE v Southampton CC (SEN) [2019] UKUT 388 (AAC) #13, the FTT had acted unlawfully 

when considering how much progress the child in question had made at a particular placement (when 

considering the suitability the a placement) when it relied on a review report which (whilst in the 

bundle) was never mentioned in the hearing by the Tribunal or the LA: “In all the circumstances it 

seems that the proceedings were fundamentally unfair because a central evidential plank on which 

the FTT based its decision was not one which either of the parties or the FTT had ever raised as 

having any importance to the issues the FTT had to decide…This is not diluted in my judgment by the 

fact that the March 2018 additional annual review was in the bundle and ‘viewed by’ two of the 

witnesses. The issues before the FTT were framed by the parties’ submissions and the evidence they 

called in support of them, as supplemented by probing and questions from the tribunal. It is 

uncontested before me that at no stage was a case advanced prior to the tribunal’s decision that 

founded the answer to current progress significantly or at all on the March 2018 additional review. To 

then find as the FTT did was unfair to the parents and amounted to a material error of law on the part 

of the FTT in coming to its decision.” 

However, the procedural fairness of a particular FTT decision will depend on the facts. In TW and KW 

v Hampshire County Council [2022] UKUT 00305 (AAC) #18, the UT considered that where an FTT 

revisited an agreed position from Day 1 on Day 2, this was lawful provided it was adequately raised 

and the parties had a chance to comment – and in this case for them to be able to do so in written 

closings submissions (after the hearing of the live evidence) was legally sufficient.   

More: 12.11 Does the FTT just have to decide which expert is right? 

12.12 Are there particular time limits 

for appeals? 

Yes. An appeal has to be made within 2 months after written notice of the decision or final statement 

or EHCP is sent to (i.e. not received by) parents or young person or, if later, within 1 month from the 

date of issue of the mediation certificate (FTT HESC) Rules 2008 r20(1)(c)).  

More: Is mediation compulsory prior to appealing? 
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If an appeal is made after the deadline, the FTT will consider: (1) length of delay, (2) reasons for the 

delay, (3) the chances of the appeal succeeding and (4) degree of prejudice to the respondent if the 

application is granted: KS v FTT and CICA [2012] UKUT 281 (AAC) #11. These were approved in CM v 

Surrey CC (SEN) [2014] UKUT 4 (AAC) #15, in which emphasis was placed on the fact that it is not 

only the explanation of the delay that is relevant. 

12.13 Is mediation compulsory prior 

to appealing? 

Yes. Appellants (excluding appeals only about a school or institution, or type of school or institution) 

must obtain a mediation certificate: CFA2014 s55. In such cases the appellant must contact the 

mediation adviser within 2 months: Regs2014 r33.  

More: Does a parent have a right to mediation? 

Who can come to a mediation? 

12.14 Does a parent have a right to 

mediation? 

Yes. The parents have a right to mediation, and if the parents seek mediation the LA has a duty to 

arrange it: CFA2014 s52-54.  

More: Is mediation compulsory prior to appealing? 

Who can come to a mediation? 

12.15 Who can come to a mediation? At such a mediation, Regs2014 r38 provides that certain persons may attend the mediation. This 

includes “any advocate or other support that the child’s parent or the young person wishes to attend 

the mediation”, which permits the parents to bring a lawyer even without the LA or mediator’s 

permission: L. Kumar v London Borough of Hillingdon [2020] EWHC 3326 (Admin) #36. 

More: Does a parent have a right to mediation? 

12.16 Are their rules about what 

amounts to ‘evidence’ in an FTT? 

Yes. Assertions that are made only by representatives cannot be treated as evidence, see e.g. JS v 

Worcestershire [2012] UKUT 451 (AAC) #20: “It is trite law that submissions are not evidence and if a 

representative puts forward alleged facts that are not otherwise in evidence, the FTT should elicit how 

far the facts alleged are within his personal knowledge or based on some other evidence that can be 

produced. Little, if any, weight should normally be attached to assertions by the representative on 

instructions where there is no other evidence to back up those instructions.” 
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However, see CB v Birmingham [2018] UKUT 13 (AAC) #22 for a seemingly contrary position: 

“Tribunals are not required to distinguish rigidly between information coming from witnesses and 

representatives”, in respect of the LA’s “confirmation” that the cost of the provision which was set out 

in an expert report. 

A school witness cannot be excluded from giving evidence just because they have a financial interest 

in the school, although it may be a factor that goes to the weight to be given to the evidence: DH & GH 

v Staffordshire CC [2018] UKUT 49 (AAC) #48. 

12.17 Can the FTT ‘strike out’ an 

appeal? 

Yes. Under FTT (HESC) Rules 2008 r8 the FTT may strike out the whole or part of proceedings where 

(1) there has been a failure to comply with a direction that warned the applicant a failure to comply 

could lead to proceedings being struck out; (2) the applicant has failed to co-operate with the FTT 

such that the FTT cannot deal with proceedings fairly or justly; (3) there is no reasonable prospect of 

the applicant’s case succeeding.  

“Striking-out is a draconian remedy of last resort, perhaps especially in an inquisitorial jurisdiction 

where the participation of both parties is most likely to contribute to achieving the “correct” outcome”: 

RBKC v MJ [2017] UKUT 102 (AAC) #23. It may be preferable for orders to contemplate discretionary 

barring rather than automatic barring, thus retaining judicial discretion in relation to the 

consequences of a failure to comply. 

See Camden v FG [2010] UKUT 249 (AAC) #47-53 for an example of an LA being barred from 

proceedings where there had been failure to comply with Directions. The Court did not agree with the 

submission that there needed to be “wilful and repeated disobedience” for a barring order to be made.  

More: Do parties have to comply with directions issued by the FTT? 

12.18 Do parties have to comply with 

directions issued by the FTT? 

Yes. Where a party does not comply the FTT may make an order including waiving the requirement, 

requiring the failure to be remedied, and striking out a party’s case: FTT (HESC) Rules 2008 r7. 

The FTT can make directions which provide for automatic barring in the event of non-compliance 

(often known as an ‘unless order’): FTT (HESC) Rules 2008 r8(2). If a party is barred (i.e. prevented 
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from taking part in the appeal) they can request reinstatement with an application within 28 days after 

the date on which the FTT sent them notification of the barring (r8(6)-(7)). 

However an unless order has to be clear, and cannot be conditional – for example, an order which 

only bars a party in the event it fails to comply “without reasonable explanation” is not automatic 

because it requires an assessment of any explanation: LB Enfield v NH and anor (SEN) [2019] UKUT 1 

(AAC) #13. 

More: Can the FTT ‘strike out’ an appeal? 

12.19 Can evidence be submitted after 

the deadline set by the FTT? 

Yes, however an application will need to be made to rely on the late evidence. See HJ v Brent [2010] 

UKUT 15 (AAC) #9-20: The FTT should have given reasons for its refusal to admit in evidence a video 

submitted at the hearing. The FTT needed to consider whether the evidence was relevant, whether it 

went to the issues in dispute, why it was submitted late and the overriding objective.  

12.20 Can the FTT proceed where a 

party is not present? 

Yes. Barking & Dagenham v SENDIST & MG [2007] EWHC 343: A FTT had been correct in its decision 

to proceed with an appeal hearing in the absence of the LA and had been correct to rule that staff 

shortages were not an excuse for failing to submit a statement of case within the requisite time limit.  

12.21 Are there particular rules for 

parties who want to rely on expert 

evidence? 

Yes. Some guidance was given in RB Kensington and Chelsea v CD [2015] UKUT 396 #35-37. Parties 

should communicate their intention to rely on expert evidence as soon as possible; the FTT should 

consider a joint expert; and in case management directions the FTT judge could helpfully identify 

precisely the issues which the experts are to address. 

12.22 Does the FTT have to give 

reasons for its decision? 

Yes. The FTT has to give reasons for its decision: regs FTT (HESC) Rules 2008 rule 30. 

But there are limits to what that means. In H v East Sussex CC [2009] EWCA Civ 249 #16-17, the 

Court of Appeal explained that the FTT “is not required to be an elaborate formalistic product of 

refined legal draftsmanship [sic], but it must contain an outline of the story which has given rise to the 

complaint and a summary of the Tribunal's basic factual conclusions and a statement of the reasons 

which have led them to reach the conclusion which they do on those basic facts.” 
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Despite that concerning an obligation only to give ‘summary reasons’ the UT has applied that 

approach to FTT decisions: SG v Somerset [2012] UKUT 353 (AAC) #9; DC & DC v Hertfordshire CC 

[2016] UKUT 379 (AAC) #38; Hertfordshire CC v MC and KC [2016] UKUT 0385 (AAC) #16. 

In order to decide whether reasons are sufficient, the UT considers the reasons of the FTT as a whole, 

will consider what is both explicit and implicit and in context: AG v LB Brent [2024] UKUT 166 (AAC) 

#14-15. The duty does not require the FTT to give reasons that track the full and detailed course of its 

fact-finding and decision-making: LB Hillingdon v AP and SP [2024] UKUT 388 #19. 

However, the obligation on the FTT is not distinct from that of a court, as any rate where there is a 

duty to address expert evidence: “Where there is a straightforward factual dispute whose resolution 

depends simply on which witness is telling the truth about events which he claims to recall, it is likely 

to be enough for the [FTT] (having no doubt summarised the evidence) to indicate simply that [it] 

believes X rather than Y; indeed there may be nothing else to say. But where the dispute involves 

something in the nature of an intellectual exchange, with reasons and analysis advanced on either 

side, the [FTT] must enter into the issues canvassed before [it] and explain why [it] prefers one case 

over another. That is likely to apply particularly in [appeals] where, as here, there is disputed expert 

evidence; but it is not necessarily limited to such cases”: Flannery v Halifax Estate Agencies Ltd 

[2000] 1 WLR 377, applied in Hampshire CC v JP [2009] UKUT 239 (AAC) #39. 

The FTT is “entitled to limit its consideration to the matters identified in the working document”: DL v 

LB Redbridge [2010] UKUT 293 (AAC) #13.  

In A J v. LB of Croydon [2020] UKUT 246 (AAC) #93 the UT considered: “If parents say that a move to 

another school would be devastating for their child, the FTT is not bound to accept that assertion, but 

it must explain why it does not agree with it and the basis on which it disagrees with those assertions. 

It is not sufficient merely to say baldly and without supporting reasons that it was satisfied that (a) 

both in terms of its overall experience in supporting young people with ASD and consideration of [G’s] 

specific learning difficulties the proposed school was capable of meeting his needs and that (b) it 

further determined that the proposed placement was able to meet his needs.” 

The FTT will generally need to make findings on the disputed aspects of the case put such that a 

party knows why their case on each disputed aspect has been rejected: see e.g. JJ & EE v 

Buckinghamshire Council [2022] UKUT 345 (AAC) #33. 
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12.23 Does the FTT decision dictate to 

the family courts and vice versa? 

No. The Family Division exercising its powers under the Children Act 1989 could not dictate to the 

FTT how it was to exercise its statutory jurisdiction under CFA2014 in relation to a child who 

happened to be subject to a care order. The family court was no more bound in practical terms by a 

decision of the FTT than was a parent and if the family court was able to make other “suitable 

arrangements” for the child's education then the family court was not obliged to agree that the child 

be sent to the school identified in the EHCP: X CC v DW, PW and SW [2005] EWHC 162 #20.  

A family proceedings court did not have the power to make an order under the Children Act 1989 

s91(14) to prevent a mother from applying to the FTT without permission from the family court for 

the further assessment of the educational needs of her son who was in care. Re: M (a child) [2007] 

EWCA Civ 1550 #19. 

Even though her child (being M in the case above) was in care, MG could still appeal to the SENDIST 

against the Statement of Special Educational Needs made for him by the LA. And, where the SENDIST 

directed that the LA make him available for assessment, the LA (having not challenged the legality of 

that direction) was obliged to do so – it had no residual discretion to decide not to obey the direction 

in the light of its view that further assessment was “abusive” (of which, as it happened, it offered no 

evidence) MG v Tower Hamlets [2008] EWHC 1577 #66-68. 

In Bedfordshire CC v Haslam and others [2008] EWHC 1070, the child’s parents wanted him to attend 

a residential special school. The LA wanted him to attend a day special school which (because his 

parents were no longer able to look after him) he could only do so if accommodated by the LA. The 

parents sought to exercise a power of veto in Children Act 1989 s20(7) over the accommodation, 

thus blocking the LA’s preference. The SENDIST acceded to that. The Court ducked the issue, which 

thus remains to be decided. [But note that the FTT did not grapple with the question of whether the 

fact that his educational needs could only be met where the school was combined with residential 

provision meant that the latter was providing education; nor was the point taken on appeal.] 

12.24 Does the LA have to comply 

with an FTT decision? 

Yes. If the FTT orders amendments to an EHCP, the LA must make those amendments: Regs2014 

r44. 

Where a LA makes amendments which are different to those that are ordered by the FTT, Regs2014 

r28 applies, and the amendments require the procedural requirements in Regs2014 r22 to be 
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complied with and there is a fresh appeal right: Essex CC v FA and anor [2019] UKUT 38 #30. See 

also R (S) v Camden [2018] EWHC 3354 (Admin) #28, 71-81. 

12.25 Can one party be ordered to pay 

another party’s legal costs following 

an FTT appeal? 

Yes. The general rule is ‘no order as to costs’, but the FTT may make an order where “a party or its 

representative has acted unreasonably in bringing, defending or conducting the proceedings”: FTT 

(HESC) Rules 2008 r10(1).  The power to make a costs order is in respect of conduct during 

proceedings and not prior conduct (e.g. failing to name a placement): NS & RS v Kent CC [2021] 

UKUT 311 (AAC) #100. 

Any application has to be made not later than 14 days after the date on which the FTT sends a 

decision notice recording the decision which finally disposes of all issues in the proceedings; or 

notice that a withdrawal ends proceedings has effect: FTT (HESC) Rules 2008 r10. The decision 

notice “finally disposing of all issues in the proceedings” is the decision disposing of the appeal 

rather than an any application for permission to appeal to the UT: KM & DM v Cheshire West and 

Chester Council [2024] UKUT 89 (AAC) #27-28. Where the parties have agreed matters and the 

appeal is withdrawn, allows a costs application to be made within 14 days: UA v LB Haringey [2016] 

UKUT 0087 (AAC) #13.  

The proper approach is a three-stage process, (1) did the party against whom an order for costs is 

sought act unreasonably in bringing, defending or conducting the proceedings? (2) if it did, should the 

FTT make an order for costs? and (3) if so what is the quantum of those costs?”: MG v 

Cambridgeshire CC [2017] UKUT 172 (AAC) #28, LW v Hertfordshire CC (SEN) [2019] UKUT 109 

(AAC) #11. 

As to (1), just because one party wins a case does not mean it was unreasonable to defend it – the 

reasonableness of conduct must take into account the ongoing and evolving nature of proceedings: 

HJ v LB Brent [2011] UKUT 191 (AAC) #17 and NS & RS v Kent CC [2021] UKUT 311 (AAC) #146-

148. 

“..nothing in this decision should be taken as encouraging applications for costs. The general rule in 

this jurisdiction is that there should be no order as to costs. There are good and obvious reasons for 

the rule. FTT proceedings should be as brief, straightforward, and informal as possible. And it is 

crucial that parties should not be deterred from bringing or defending appeals through fear of an 

application for costs…Furthermore, tribunals should apply considerable restraint when considering an 
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application under rule 10, and should make an order only in the most obvious cases. In other words, 

an order for costs will be very much the exception rather than the rule”: MG v Cambridgeshire CC 

[2017] UKUT 172 (AAC) #26. 

At stage 1, the FTT must determine whether there has been “relevant unreasonable conduct” and at 

this “stage there is no element of discretion”: JW v Wirral MBC (SEN) [2021] UKUT 70 (AAC) #53.  

An example of unreasonable conduct is where the LA had provided inaccurate evidence to the FTT in 

oral evidence at the hearing: NK v LB Barnet [2017] UKUT 265 (AAC) #22. Another example is where 

a parent appealed to the UT on the basis of wanting a mainstream school where the UT found it 

“could not really have been believed by her” that mainstream school was suitable and that she 

“wanted to thwart the [FTT]’s decision by whatever means necessary”, her grounds of appeal relied on 

an inaccurate account of proceedings, and that appeal was subsequently withdrawn: LW v 

Hertfordshire CC (SEN) [2019] UKUT 109 (AAC) #15. 

However, where the LA conceded the appeal the day before the hearing, and only minor issues of 

wording remained but the parent (represented by an advocate) pressed ahead with the hearing, this 

was not unreasonable – but it may have been unreasonable had the concession occurred earlier: 

Walsall MBC v SPC and KU (SEN) [2018] UKUT 37 (AAC).  Likewise, it was not unreasonable for the 

LA to propose a school which was a “poor” choice where that was later ruled out of contention before 

the evidence deadline: NS & RS v Kent CC [2021] UKUT 311 (AAC) #116-120. 

Where the LA repeatedly raised the issue of placement in a section B and F appeal, this constituted 

unreasonable conduct: JW v Wirral MBC (SEN) [2021] UKUT 70 (AAC) #60-65.  

As to (2), the FTT will have regard to all the circumstances including the nature of the unreasonable 

conduct, how serious it was, and what the effect of it was: MG v Cambridgeshire CC [2017] UKUT 172 

(AAC) #30. In NK v LB Barnet [2017] UKUT 265 (AAC) #26, the effect of the unreasonable conduct 

was the UT appeal to correct the unreasonable evidential error, however at that appeal the LA showed 

the error was not material, and therefore no order for costs was made. 

A costs order does not necessarily need to be confined to the costs attributable to the unreasonable 

conduct: LW v Hertfordshire CC (SEN) [2019] UKUT 109 (AAC) #9, approving McPherson v BNP 

Paribas (London Branch) [2004] ICR 1398 #40. LW also approved of case law that held the party’s 
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ability to pay was not a relevant factor and at a minimum should cover the costs attributable to the 

unreasonable behaviour. 

As to (3), the amount payable did not depend on whether the claiming party was legally aided or not – 

the same was payable: MG v Cambridgeshire CC [2017] UKUT 172 (AAC) #20-22. 

It will generally be acceptable for a different judge to that hearing the FTT appeal to make a costs 

decision, except in exceptional cases, and in such cases this should be flagged in the application. In 

such circumstances, the judge alone can determine the costs application without the full panel being 

reconvened: NS & RS v Kent CC [2021] UKUT 311 (AAC) #157-160. 

An appeal to the UT against an FTT costs decision will only succeed where “the Judge’s discretion 

has been exercised contrary to principle, in disregard of the principle of relevance or is just plainly 

wrong”: NS & RS v Kent CC [2021] UKUT 311 (AAC) #153. 

  

Extended appeals  

12.26 Can I appeal to the FTT about 

health or social care provision when I 

appeal the education provision? 

Yes. Any decision by an LA since 3 April 2018 has fallen under the Special Educational Needs and 

Disability (First-tier Tribunal Recommendations Power) Regulations 2017, which give the FTT the 

power to make recommendations on health and social care need and provision.  

12.27 Can you enforce an FTT 

recommendation that health or social 

care provision is specified in an 

EHCP? 

No. The power in Special Educational Needs and Disability (First-tier Tribunal Recommendations 

Power) Regulations 2017 is only to make recommendations, following which the LA or CCG has to 

respond within 5 weeks. Only the procedure (not the provision itself) is enforceable: VS and RS v 

Hampshire CC [2021] UKUT 187 (AAC) #41. 

Where a local authority or ICB does not accept recommendations it must provide “cogent reasons” 

given the recommendation has been made by an expert Tribunal: R (AT and BT) v LB Barnet [2019] 

EWHC 3404 (Admin) #13, R (LS) v LB Merton [2024] EWHC 584 #57-60. In reaching a decision, the 

body must act rationally: LS #67-70. 
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12.275 Does the FTT perform the 

same role in relation to social care and 

health care disputes, as educational 

disputes? 

No. In relation to educational disputes, the FTT stands ‘in the shoes’ of the LA. However, the powers 

of the FTT do not have the effect of ‘importing in’ the legal framework for health and social care, but it 

is good practice for a local authority to provide relevant local criteria. But when an appeal is brought 

in relation to social care or health care, the FTT must determine those parts of the appeal: MM v RB 

Greenwich [2024] UKUT 179 (AAC) #99, 108. More: 12.06 Does the FTT just decide who is correct? 

12.28 Does a health or social care 

recommendation have to have the 

same level of specificity as special 

educational provision in Section F? 

No. Where it is more specific, the more specific the health or social care body will have to be in 

responding. However, given the nature of the power, the FTT should be “free to make constructive 

recommendations” and “how specific it feels it can be is essentially a matter for the FTT”, and it is 

permissible to for example recommend a future assessment: VS and RS v Hampshire CC [2021] 

UKUT 187 (AAC) #46-47, 57. However, there is no requirement for any assessment before the FTT 

can make recommendations: MM v RB Greenwich [2024] UKUT 179 (AAC) #108 

More: Does section F have to specify things like how much provision a child or young person 

requires, and how often?   

Can an EHCP leave matters in section F by a future assessment? 

12.29 Does an ICB have a right to be a 

party where the FTT is considering 

health care provision? 

No. It is not a necessary requirement of fairness to join an ICB as a party where the FTT makes a 

health care recommendation as part of the ‘national trial’: NHS West Berkshire CCG v FTT [2019] 

UKUT 44 (AAC) #90-96 (which concerned a CCG, the predecessor to an ICB). The FTT only has power 

to recommend, and the legal consequences for the ICB are not unduly onerous – it must consider the 

recommendation and provide written reasons if it decides not to follow it. In this case, the FTT had 

taken case management steps to appraise itself of the ICB’s position which was sufficient, and the 

fact it did not have a legal representative was not necessary in the case as the ICB’s legal obligations 

were not being determined by the FTT. Any dispute between the LA and ICB as to the scope of the 

ICB’s legal obligations was a matter for another jurisdiction. 
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Challenging an FTT decision 

12.30 Are there particular rules about 

reviews/appeals? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Yes. See FTT (HESC) Rules 2008 r45-49. 

The FTT may “set aside” a decision which was made by the FTT which disposed of proceedings and 

remake it (normally a different FTT judge is involved in that process) if (1) it is in the interests of 

justice to do so and (2) EITHER a document relating to the proceedings was not sent/received by 

party OR a document relating top proceedings was not sent to the FTT at an appropriate time OR a 

party/representative was not present at a hearing OR there has been some other procedural 

irregularity: FTT (HESC) Rules 2008 rule 45. This power is limited to procedural mishaps and errors, 

not matters that go to the substance of the decision: Worcestershire CC v JJ [2014] UKUT 406 (AAC) 

#13.  

An application for permission to appeal to the UT must be made first to the FTT within 28 days of the 

latest of (1) the decision notice, (2) written reasons, (3) notification of amended reasons, (4) 

notification an application to set aside has been unsuccessful: FTT (HESC) Rules 2008 r46. Upon 

receipt the FTT must consider whether to review the decision in accordance with FTT (HESC) Rules 

2008 r49 and if it declines it must provide reasons and notification of the right to seek permission to 

appeal from the UT.  

The FTT can undertake a review in two situations: FTT (HESC) Rules 2008 r49.  

First, it can undertake a review if it is satisfied there is an error of law in the decision: FTT (HESC) 

Rules 2008 rule 47(1) and rule 49(1)(a). As to the scope of this power, see Westminster CC v FTT 

[2023] UKUT 177 (AAC) #139-142 (quoting RB v First Tier Tribunal (Review) [2010] UKUT 160 (AAC) 

#24 and Point West GR Ltd v Bassi [2020] EWCA Civ 795 #46-60). It considered, in summary: (i) the 

power of review on a point of law was intended, amongst other things, to provide an alternative 

remedy to appeal, (ii) it was not intended to usurp the UT’s function of determining appeals on 

contentious points of law, (iii) there are occasions when it would be desirable for a case to be 

considered by the FTT so further findings can be made even if it was likely to go to the UT eventually, 

(iv) the key question is what would best advance the overriding objective, (v) points of law in this 

context are not narrowly understood, (vi) it is not a gateway for the FTT to re-write its original 

decision, rather the purpose of the review is clarificatory, although if having considered the grounds 
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of appeal the FTT is satisfied that one ground will likely succeed it may set aside the decision and 

redecide the matter, (vii) parties should not take a new point on review.  See further Oxfordshire CC v 

GB [2001] EWCA Civ 1358 #9: the FTT is required to give reasoned decisions and should not respond 

to an appeal by purporting to amplify its reasons.  

Second, it can review if “circumstances relevant to the decision have changed since the decision was 

made: FTT (HESC) Rules 2008 rule 48 and rule 49(1)(b). Although the provisions in relation to a 

change in circumstances are not drafted particularly clearly, that there is a change of circumstances 

is a “threshold” question, which if satisfied, triggers a review. Whether there is a change of 

circumstances is a matter for the FTT, but where it had relied heavily upon an Ofsted report which 

was superseded shortly after the decision was published the test was satisfied and the FTT had to at 

least conduct a review: R (EL and JB) v STT and Surrey CC (JR) [2020] UKUT (AAC) #12. If the FTT 

asks itself whether a change in circumstance “would have affected the decision”, this is setting the 

bar too high: TN v FTT and East Sussex CC [2021] UKUT 98 (AAC) #12. 

In reviewing a decision, the UT judge should not discuss matters with the FTT judge (whose decision 

is under challenge), nor should the UT (having allowed an appeal) determine the scope of the decision 

to be made by the panel re-deciding the matter: LW v Norfolk CC [2015] UKUT 65 (AAC) #23-24.  

It is generally not a proper exercise of the FTT’s discretion in deciding whether to review, to refer a 

matter to the UT which requires practical educational expertise: Harrow Council v AM [2013] UKUT 

157 (AAC) #18.  

A review decision is a separate decision from the original decision: TCEA2007 s9(11), Westminster 

CC v FTT [2023] UKUT 177 (AAC) #114. There is no right of appeal against a review decision of the 

FTT: TCEA2007 s11(5)(d), AB v Newport CC [2022] UKUT 190 (AAC) #21. 

A consent order constitutes a decision for the purposes of FTT (HESC) Rules 2008 Part V and 

therefore can be appealed: R v FTT and Hertfordshire CC [2012] UKUT 213 (AAC). 

Where, following review, the FTT is to re-decide a case it should hold a hearing unless both parties do 

not want one: Essex CC v TB [2014] UKUT 559 (AAC) #45.  

https://supportsendkids.org/content/resource/161?parentId=157
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It is not possible to appeal a refusal of the FTT to review, and the only remedy is judicial review: 

Tribunal, Courts and Enforcement Act 2007 s11(1) and (5)(d), TN v FTT and East Sussex CC [2021] 

UKUT 98 (AAC) #5.  

The FTT also has a power at any time to “correct any clerical mistake or other accidental skip or 

omission”: FTT Rules r44. However, following a decision of the FTT, this power does not “permit a 

chance to bring a decision into line with what a tribunal should have decided”: LB Camden v KT [2023] 

UKUT 225 (AAC) #14. 

12.305 Can a party appeal social care 

or health care recommendations? 

Yes. An appeal can be made “on any point of law arising from a decision made by the First-Tier 

Tribunal” which includes recommendations in social care and health care: AA v Bristol CC [2025] 

UKUT 010 (AAC) #69. However, as an LA is not bound to accept a recommendation, it may decide to 

provide reasons not to adopt it rather than appeal. And an ICB is unlikely to have been a party to the 

FTT appeal and so could not appeal to the UT anyway.  

More: 12.27 Can you enforce an FTT recommendation that health or social care provision is 

specified in an EHCP? 

12.31 Is an FTT decision automatically 

suspended pending a UT appeal? 

No. “A stay is the exception rather than the rule, solid grounds have to be put forward by the party 

seeking the stay, and, if such grounds are established, then the court will undertake a balancing 

exercise weighing the risks of injustice to each side if a stay is or is not granted.”: Carmarthenshire v 

M & JW (SEN) [2010] UKUT 348 (AAC) #16. Where an FTT decision has been implemented, it is 

possible but unlikely that a stay is appropriate: Essex CC v FA and anor [2019] UKUT 38 #39. 

12.32 Is a UT appeal just a re-run of 

the FTT? 

No. An appeal to the UT is governed by TCEA 2007 s12 and the Tribunal Procedure (Upper Tribunal) 

Rules 2008.  An appeal is against a “point of law”. On a point where the FTT has exercised judicial 

discretion, the UT will not substitute its discretion unless the FTT has acted outside the bounds of 

reasonable disagreement: NS & RS v Kent CC [2021] UKUT 311 (AAC) #96-97. 

The UT is badly placed to adjudicate on what was said by witnesses before the FTT – in the absence 

of a transcript, the hand written note of the Chair is the only authoritative guide to the evidence 

adduced: NC and DH v Leicestershire CC [2012] UKUT 85 (AAC) #17-19. 
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The UT has criticised attempts by the FTT to become involved in UT proceedings. In SG v 

Denbighshire CC and MB [2018] UKUT 158 #3, the Tribunal President of SENTW sought to make 

written submissions, and the UT said it was “quite wrong” in principle for the FTT to “dogmatically 

advance a particular standpoint” before going on to criticise the substance as demonstrating “no 

discernible chain of reasoning to support the Tribunal’s assertions”.  

At a hearing following an appeal, a second FTT panel is not entitled to simply uphold the first FTT’s 

decision if it has been found to include an error of law: JS v FTT and LB Greenwich [2011] UKUT 374 

(AAC) #11. 

The fact that an annual review of the Statement has been undertaken in the meantime, or is pending, 

does not mean that the UT appeal is rendered academic or that no relief should be given in the 

appeal: “its decision on whether errors were made may be important”: SG v LB Bromley [2013] UKUT 

619 (AAC) #6. 

12.33 When the UT remits a case to 

the FTT, does it require a complete 

rehearing of all the issues? 

No. See NW v Poole & SENDIST [2007] EWCA Civ 1145 #21: Where a case had been remitted to the 

FTT for it to provide additional specificity in the statement, that did not necessarily require that there 

should be a complete rehearing of all the issues. 

12.34 Can you argue before the UT a 

point which was not in issue before 

the FTT?  

Yes. However there are limits to the points which may be taken on appeal, one of which is that 

permission to take a new point will not generally be granted where the new point would have affected 

the course of evidence in the FTT: PM v Worcestershire CC [2022] UKUT 53 (AAC) #49, #54-55, 

Westminster CC v FTT [2023] UKUT 177 (AAC) #104 (referring to Singh v Dass [2019] EWCA Civ 

360). 

12.35 Are UT authorities binding on 

the FTT and UT?  

  

Yes. However, where there is a conflict between two UT authorities, the UT will follow a decision 

which is “reported” (i.e. is reported in the AACR) rather than “published” (only uploaded to the UT 

website): LB Croydon v K-A [2022] UKUT 106 (AAC) #48-49. 
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Issues 

• Parental concern has consistently been raised around Section K  
• A number of complaints have requested that Section K be reinstated in the EHCP 
• SPCF have regularly communicated that Section K is being removed from EHCPs 
• Focus Groups run by SPCF report concerns around the content of Section K 

following an Annual Review  
• Local advocates are also continuing to raise concerns  

 
Background and Context  
Following advice from the legal team, and based on comments made by a Tribunal 
Judge, Statutory SEND Services (formerly Family Services) implemented the advice and 
updated the local EHCP Technical Checklist. The following wording was used:  
 
January 2025  
Where the recommendation of an annual review is that the plans needs to be amended, 
the contents of Section K should be reviewed and only documents pertinent to the 
Annual Review should be included i.e. new reports etc and old reports/documents 
removed. A copy of a previous plan could be included in Section K.  
 
A review was undertaken to establish the workflow processes relating to Section K. This 
task currently sits with coordinators. Parts of the workflow were updated in January 
2025 to ensure Section K was consistently included in consultations with schools and 
settings.  
 
However concerns continued to be raised and the technical checklist was further 
updated to state the following:  
 
July 2025 
Section K lists all of the most recent reports and any relevant reports/documents that 
have been used in the plan. 
 
Since then, it could be concluded that the advice was open to interpretation by 
coordinators within the service. Examples from parental complaints include the 
complete removal of Section K or requests from parents have been made to reinstate 
the Section K documents.  
 
There have been some cases where the transfer of documentation onto the new IT 
system (Liquid Logic) has caused issues alongside moving from a paper-based 
approach however, the wording of the advice, may have resulted in staff only including 



relevant reports from the annual review alongside removing out of date reports. The 
approach risks removal of relevant information that remains helpful for schools/ 
settings, CYP and their families.  
 
 
Review   
Under Regulation 12 of The Special Educational Needs and Disability Regulations 
2014 (The SEND Regulations 2014), an education, health and care (EHC) plan must 
have the following sections: Section K -  copies of all of the advice and information 
obtained as part of the EHC needs assessment.  
 
Essex Local Offer outlines the following:  
The EHCP is created using information collected from different people as part of the 
EHC needs assessment.   
Check that Section K lists all reports, including:  

• your own views and the views of your child  
• professional reports from people that teach or support your child  
• medical reports from practitioners who care for your child  
• assessments of your child or young person  
• any independent evidence you may have sent in  

 
Calderdale Local Offer  
Section K is for the appendices. Appendices are additional reports that are included at 
the end of a document. They contain information that supports the EHC Plan but is too 
detailed to include in the EHC Plan. 
The reports in Section K are the advice and information gained during the EHC needs 
assessment. 
It's also for reports gathered through the EHCP review process. They should be included 
in this section. 
 
Recommendations  
Suffolk’s SEND Improvement Consultant has reviewed the context and background to 
the Section K concerns and has concluded that guidance and advice to staff around 
Section K should be amended to state the following:  
 
Section K  

• Following EHCNA, all reports, including private professional reports, must be 
included in Section K. 

• Following Annual Review, any updated professional reports should replace 
original/previous reports contained in Section K, e.g. updated SALT report would 
replace the SALT report received as part of EHCNA. 

• Following annual review, any new professional reports should be added to 
Section K, e.g. new involvement of OT 
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Foreword 

From the Parliamentary Under-Secretary of State for Health 
and the Parliamentary Under-Secretary of State for 
Children and Families 
Our vision for children with special educational needs and disabilities is the same as 
for all children and young people – that they achieve well in their early years, at 
school and in college, and lead happy and fulfilled lives.  

This new Special Educational Needs and Disability Code of Practice will play a vital 
role in underpinning the major reform programme.  

For children and young people this means that their experiences will be of a system 
which is less confrontational and more efficient. Their special educational needs and 
disabilities will be picked up at the earliest point with support routinely put in place 
quickly, and their parents will know what services they can reasonably expect to be 
provided. Children and young people and their parents or carers will be fully involved 
in decisions about their support and what they want to achieve. Importantly, the 
aspirations for children and young people will be raised through an increased focus 
on life outcomes, including employment and greater independence.  

Local authorities and their local health partners have been working together to 
prepare for the new arrangements, to jointly plan and commission services for 
children and young people who have special educational needs or are disabled. 
Those with more complex needs will have an integrated assessment and where 
appropriate a single Education, Health and Care plan for their support. 

The Code of Practice is the product of extensive consultation, and draws on the 
experience of pathfinder local authorities which have been piloting new approaches 
with local communities. We have listened to a wide range of individuals and groups 
and the result is a Code which will help everyone working with children and young 
people with special educational needs and disability to secure for them the outcomes 
from education, health and social care which will make the biggest difference to their 
lives.  

 
 

DR DAN POULTER EDWARD TIMPSON 
Parliamentary Under-Secretary of State 
for Health  

Parliamentary Under-Secretary of State 
for Children and Families 
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Introduction 

About this guidance 
i. This Code of Practice provides statutory guidance on duties, policies and procedures 

relating to Part 3 of the Children and Families Act 2014 and associated regulations 
and applies to England. It relates to children and young people with special 
educational needs (SEN) and disabled children and young people. A ‘young person’ 
in this context is a person over compulsory school age and under 25. Compulsory 
school age ends on the last Friday of June in the academic year in which they 
become 16. For ease of reference, young people are referred to in this Code of 
Practice as ‘over 16’. 
 
In this Code of Practice, where the text uses the word ‘must’ it refers to a statutory 
requirement under primary legislation, regulations or case law. 

The bodies listed in paragraph iv. must have regard to the Code of Practice. This 
means that whenever they are taking decisions they must give consideration to what 
the Code says. They cannot ignore it. They must fulfil their statutory duties towards 
children and young people with SEN or disabilities in the light of the guidance set out 
in it. They must be able to demonstrate in their arrangements for children and young 
people with SEN or disabilities that they are fulfilling their statutory duty to have 
regard to the Code. So, where the text uses the word ‘should’ it means that the 
guidance contained in this Code must be considered and that those who must have 
regard to it will be expected to explain any departure from it. 

Expiry or review date 
ii. This guidance will be kept under review and updated when necessary. 

To which legislation does this guidance refer? 
iii. This guidance refers to Part 3 of the Children and Families Act 2014 and associated 

regulations. The regulations associated with the Children and Families Act 2014 are: 

• The Special Educational Needs and Disability Regulations 2014 

• The Special Educational Needs (Personal Budgets) Regulations 2014 

• The Special Educational Needs and Disability (Detained Persons) 
Regulations 2015 

• The Children and Families Act 2014 (Transitional and Saving Provisions)(No 
2) Order 2014  
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Who must have regard to this guidance? 
iv. This Code of Practice is statutory guidance for the following organisations: 

• local authorities (education, social care and relevant housing and employment 
and other services) 

• the governing bodies of schools, including non-maintained special schools 

• the governing bodies of further education colleges and sixth form colleges 

• the proprietors of academies (including free schools, university technical 
colleges and studio schools)  

• the management committees of pupil referral units  

• independent schools and independent specialist providers approved under 
Section 41 of the Children and Families Act 2014 

• all early years providers in the maintained, private, voluntary and independent 
sectors that are funded by the local authority 

• the National Health Service Commissioning Board 

• clinical commissioning groups (CCGs) 

• NHS Trusts  

• NHS Foundation Trusts  

• Local Health Boards 

• Youth Offending Teams and relevant youth custodial establishments 

• The First-tier Tribunal (Special Educational Needs and Disability) (see v.) 

The First-tier Tribunal (Special Educational Needs and 
Disability)  

v. When considering an appeal from a parent or young person the First-tier Tribunal 
(Special Educational Needs and Disability) (‘the Tribunal’) must have regard to this 
Code of Practice. The Tribunal will expect local authorities, early education settings, 
schools and colleges to be able to explain any departure from the Code, where it is 
relevant to the case it is considering. 

Changes from the SEN Code of Practice (2001) 
vi. The main changes from the SEN Code of Practice (2001) reflect the changes 

introduced by the Children and Families Act 2014. These are: 
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• The Code of Practice (2014) covers the 0-25 age range and includes 
guidance relating to disabled children and young people as well as those with 
SEN 

• There is a clearer focus on the participation of children and young people and 
parents in decision-making at individual and strategic levels 

• There is a stronger focus on high aspirations and on improving outcomes for 
children and young people 

• It includes guidance on the joint planning and commissioning of services to 
ensure close co-operation between education, health and social care 

• It includes guidance on publishing a Local Offer of support for children and 
young people with SEN or disabilities 

• There is new guidance for education and training settings on taking a 
graduated approach to identifying and supporting pupils and students with 
SEN (to replace School Action and School Action Plus) 

• For children and young people with more complex needs a co-ordinated 
assessment process and the new 0-25 Education, Health and Care plan (EHC 
plan) replace statements and Learning Difficulty Assessments (LDAs) 

• There is a greater focus on support that enables those with SEN to succeed in 
their education and make a successful transition to adulthood 

• Information is provided on relevant duties under the Equality Act 2010 

• Information is provided on relevant provisions of the Mental Capacity Act 2005 

• There is new guidance on supporting children and young people with SEN 
who are in youth custody. 

Implementation of the Code of Practice 
Implementation 

vii. From 1 September 2014 the majority of Part 3 of the Children and Families Act 2014, 
its associated regulations and this Code of Practice will be in force, subject to any 
transitional arrangements. 

viii. From 1 September 2014 all the organisations listed in paragraph iv. must have 
regard to this Code of Practice.  
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ix. Subject to any transitional arrangements made, from that date the following guidance 
will cease to have effect: 

• SEN Code of Practice (2001) 

• Inclusive Schooling (2001) 

• Section 139A Learning Difficulty Assessments Statutory Guidance (2013) 

Transitional arrangements 
x. From 1 September 2014 transitional arrangements will be in place to support the 

changeover from the current system to the new system in a phased and ordered 
way. These arrangements, which are set out in a statutory transitional order and 
accompanied by transitional guidance, will facilitate the transfer of those with 
statements to EHC plans. They ensure that during the transition period local 
authorities must continue to comply with elements of the Education Act 1996 in 
relation to children with statements, and the Learning and Skills Act 2000 in relation 
to young people who have had Learning Difficulty Assessments and remain in 
education or training (provided they still have learning difficulties). 

xi. The legal test of when a child or young person requires an EHC plan remains the 
same as that for a statement under the Education Act 1996. Therefore, it is expected 
that all those who have a statement and who would have continued to have one 
under the current system, will be transferred to an EHC plan – no-one should lose 
their statement and not have it replaced with an EHC plan simply because the 
system is changing. Similarly, local authorities have undertaken LDAs for young 
people either because they had a statement at school or because, in the opinion of 
the local authority, they are likely to need additional support as part of their further 
education or training and would benefit from an LDA to identify their learning needs 
and the provision required to meet those needs. Therefore, the expectation is that 
young people who are currently receiving support as a result of an LDA and remain 
in further education or training during the transition period, who request and need an 
EHC plan, will be issued with one. 

xii. Guidance on the provisions in the Children and Families Act 2014 relating to those in 
youth custody, which came into force in April 2015, is set out in Chapter 10. 

Special educational needs (SEN)  
xiii. A child or young person has SEN if they have a learning difficulty or disability which 

calls for special educational provision to be made for him or her.  

xiv. A child of compulsory school age or a young person has a learning difficulty or 
disability if he or she: 
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• has a significantly greater difficulty in learning than the majority of others of 
the same age, or 

• has a disability which prevents or hinders him or her from making use of 
facilities of a kind generally provided for others of the same age in 
mainstream schools or mainstream post-16 institutions 

xv. For children aged two or more, special educational provision is educational or 
training provision that is additional to or different from that made generally for other 
children or young people of the same age by mainstream schools, maintained 
nursery schools, mainstream post-16 institutions or by relevant early years providers. 
For a child under two years of age, special educational provision means educational 
provision of any kind. 

xvi. A child under compulsory school age has special educational needs if he or she is 
likely to fall within the definition in paragraph xiv. above when they reach compulsory 
school age or would do so if special educational provision was not made for them 
(Section 20 Children and Families Act 2014). 

xvii. Post-16 institutions often use the term learning difficulties and disabilities (LDD). The 
term SEN is used in this Code across the 0-25 age range but includes LDD. 

Disabled children and young people 
xviii. Many children and young people who have SEN may have a disability under the 

Equality Act 2010 – that is ‘…a physical or mental impairment which has a long-term 
and substantial adverse effect on their ability to carry out normal day-to-day 
activities’. This definition provides a relatively low threshold and includes more 
children than many realise: ‘long-term’ is defined as ‘a year or more’ and ‘substantial’ 
is defined as ‘more than minor or trivial’. This definition includes sensory impairments 
such as those affecting sight or hearing, and long-term health conditions such as 
asthma, diabetes, epilepsy, and cancer. Children and young people with such 
conditions do not necessarily have SEN, but there is a significant overlap between 
disabled children and young people and those with SEN. Where a disabled child or 
young person requires special educational provision they will also be covered by the 
SEN definition. 

xix. The Equality Act 2010 sets out the legal obligations that schools, early years 
providers, post-16 institutions, local authorities and others have towards disabled 
children and young people: 

• They must not directly or indirectly discriminate against, harass or victimise 
disabled children and young people 
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• They must not discriminate for a reason arising in consequence of a child or  
young person’s disability 

• They must make reasonable adjustments, including the provision of auxiliary 
aids and services, to ensure that disabled children and young people are not 
at a substantial disadvantage compared with their peers. This duty is 
anticipatory – it requires thought to be given in advance to what disabled 
children and young people might require and what adjustments might need to 
be made to prevent that disadvantage 

• Public bodies, including further education institutions, local authorities, 
maintained schools, maintained nursery schools, academies and free schools 
are covered by the public sector equality duty and, when carrying out their 
functions, must have regard to the need to eliminate discrimination, promote 
equality of opportunity and foster good relations between disabled and non-
disabled children and young people. Public bodies also have specific duties 
under the public sector equality duty and must publish information to 
demonstrate their compliance with this general duty and must prepare and 
publish objectives to achieve the core aims of the general duty. Objectives 
must be specific and measurable. The general duty also applies to bodies 
that are not public bodies but that carry out public functions. Such bodies 
include providers of relevant early years education, non-maintained special 
schools, independent specialist providers and others making provision that is 
funded from the public purse. 

xx. The duties cover discrimination in the provision of services and the provision of 
education, including admissions and exclusions. All providers must make 
reasonable adjustments to procedures, criteria and practices and by the provision of 
auxiliary aids and services. Most providers must also make reasonable adjustments 
by making physical alterations. Schools and local authority education functions are 
not covered by this last duty, but they must publish accessibility plans (and local 
authorities, accessibility strategies) setting out how they plan to increase access for 
disabled pupils to the curriculum, the physical environment and to information.  

xxi. School governing bodies and proprietors must also publish information about the 
arrangements for the admission of disabled children, the steps taken to prevent 
disabled children being treated less favourably than others, the facilities provided to 
assist access of disabled children, and their accessibility plans.  

xxii. Where a child or young person is covered by SEN and disability legislation, 
reasonable adjustments and access arrangements should be considered as part of 
SEN planning and review. Where school governors are publishing information about 
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their arrangements for disabled children and young people, this should be brought 
together with the information required under the Children and Families Act 2014.  

xxiii. Here, and throughout this Code the term ‘parent’ includes all those with parental 
responsibility, including parents and those who care for the child. 

Related legislation and guidance 
xxiv. Where appropriate, references are made in this Code to other relevant legislation. 

The Code does not give guidance in relation to that legislation but signals where it 
can be found in the References section at the end of this Code. 

xxv. Organisations may find it helpful to consider the following related guidance:  

• Working Together to Safeguard Children (2013): Statutory guidance from 
the Department for Education which sets out what is expected of 
organisations and individuals to safeguard and promote the welfare of 
children  

• The Children Act 1989 Guidance and Regulations Volume 2 (Care 
Planning Placement and Case Review) and Volume 3 (Planning 
Transition to Adulthood for Care Leavers): Guidance setting out the 
responsibilities of local authorities towards looked after children and care 
leavers 

• Equality Act 2010: Advice for schools: Non-statutory advice from the 
Department for Education, produced to help schools understand how the 
Equality Act affects them and how to fulfil their duties under the Act 

•  Reasonable adjustments for disabled pupils (2012): Technical guidance 
from the Equality and Human Rights Commission  

• Supporting pupils at school with medical conditions (2014): statutory 
guidance from the Department for Education  

• The Mental Capacity Act Code of Practice: Protecting the vulnerable 
(2005) 
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1 Principles  

What this chapter covers 
Section19 of the Children and Families Act 2014 sets out the principles underpinning 
the legislation and the guidance in this Code of Practice. This chapter sets out those 
principles and how they are reflected in the chapters that follow. 

Relevant legislation 
Section 19 of the Children and Families Act 2014 

Principles underpinning this Code of Practice  
1.1 Section 19 of the Children and Families Act 2014 makes clear that local authorities, 

in carrying out their functions under the Act in relation to disabled children and young 
people and those with special educational needs (SEN), must have regard to: 

• the views, wishes and feelings of the child or young person, and the child’s 
parents  

• the importance of the child or young person, and the child’s parents, 
participating as fully as possible in decisions, and being provided with the 
information and support necessary to enable participation in those decisions 

• the need to support the child or young person, and the child’s parents, in 
order to facilitate the development of the child or young person and to help 
them achieve the best possible educational and other outcomes, preparing 
them effectively for adulthood 

1.2 These principles are designed to support: 

• the participation of children, their parents and young people in decision- 
making  

• the early identification of children and young people’s needs and early 
intervention to support them 

• greater choice and control for young people and parents over support 

• collaboration between education, health and social care services to provide 
support 

• high quality provision to meet the needs of children and young people with 
SEN 
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• a focus on inclusive practice and removing barriers to learning 

• successful preparation for adulthood, including independent living and 
employment 

The principles in practice 

Participating in decision making 
1.3 Local authorities must ensure that children, their parents and young people are 

involved in discussions and decisions about their individual support and about local 
provision. 

1.4 Early years providers, schools and colleges should also take steps to ensure that 
young people and parents are actively supported in contributing to needs 
assessments, developing and reviewing Education, Health and Care (EHC) plans. 

Specifically, local authorities must 

• ensure the child’s parents or the young person are fully included in the EHC 
needs assessment process from the start, are fully aware of their opportunities 
to offer views and information, and are consulted about the content of the plan 
(Chapter 9) 

• consult children with SEN or disabilities, and their parents and young people 
with SEN or disabilities when reviewing local SEN and social care provision 
(Chapter 4)  

•  consult them in developing and reviewing their Local Offer (Chapter 4) 

• make arrangements for providing children with SEN or disabilities, and their 
parents, and young people with SEN or disabilities with advice and information 
about matters relating to SEN and disability (Chapter 2) 

1.5 Clinical Commissioning Groups (CCGs), NHS Trusts or NHS Foundation Trusts who 
are of the opinion that a child under compulsory school age has or probably has SEN 
or a disability must give the child’s parents the opportunity to discuss their opinion 
with them before informing the local authority (see paragraph 1.16). 

1.6 Children have a right to receive and impart information, to express an opinion and to 
have that opinion taken into account in any matters affecting them from the early 
years. Their views should be given due weight according to their age, maturity and 
capability (Articles 12 and 13 of the United Nations Convention on the Rights of the 
Child). 
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1.7 Parents’ views are important during the process of carrying out an EHC needs 
assessment and drawing up or reviewing an EHC plan in relation to a child. Local 
authorities, early years providers and schools should enable parents to share their 
knowledge about their child and give them confidence that their views and 
contributions are valued and will be acted upon. At times, parents, teachers and 
others may have differing expectations of how a child’s needs are best met. 
Sometimes these discussions can be challenging but it is in the child’s best interests 
for a positive dialogue between parents, teachers and others to be maintained, to 
work through points of difference and establish what action is to be taken. 

1.8 The Children and Families Act 2014 gives significant new rights directly to young 
people once they reach the end of compulsory school age (the end of the academic 
year in which they turn 16). When a young person reaches the end of compulsory 
school age, local authorities and other agencies should normally engage directly with 
the young person rather than their parent, ensuring that as part of the planning 
process they identify the relevant people who should be involved and how to involve 
them. Chapter 8 sets out how some decision-making rights transfer from parents to 
young people at this stage and how families will continue to play a critical role in 
supporting a young person with SEN. Most young people will continue to want, or 
need, their parents and other family members to remain involved in discussions and 
decisions about their future. Some young people, and possibly some parents, will not 
have the mental capacity to make certain decisions or express their views. Provision 
is made in the Children and Families Act (Section 80) to deal with this and Annex 1 
to this Code provides further details.  

Supporting children, young people and parents to participate in 
decisions about their support 

1.9 Local authorities must ensure that children, young people and parents are provided 
with the information, advice and support necessary to enable them to participate in 
discussions and decisions about their support. This should include information on 
their rights and entitlements in accessible formats and time to prepare for 
discussions and meetings. From Year 9 onwards, particularly for those with 
Education, Health and Care plans, local authorities, schools, colleges and other 
agencies will be involved in the planning for their transition to adult life, the future 
and how to prepare for it, including their health, where they will live, their 
relationships, control of their finances, how they will participate in the community and 
achieve greater independence. Further details are given in Chapter 8. Local 
authorities should help children and their families prepare for the change in status 
under SEN law that occurs once the child reaches the end of compulsory school 
age.  
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1.10 Local authorities should consider whether some young people may require support 
in expressing their views, including whether they may need support from an 
advocate (who could be a family member or a professional). Local authorities must 
not use the views of parents as a proxy for young people’s views. Young people will 
have their own perspective and local authorities should have arrangements in place 
to engage with them directly. 

Involving children, young people and parents in planning, 
commissioning and reviewing services 

1.11 Local authorities must consult children with SEN or disabilities, their parents, and 
young people with SEN or disabilities in reviewing educational and training provision 
and social care provision and in preparing and reviewing the Local Offer. It is 
important that they participate effectively in decisions about support available to 
them in their local area. Chapters 3 and 4 provide guidance on these duties. 

1.12 Effective participation should lead to a better fit between families’ needs and the 
services provided, higher satisfaction with services, reduced costs (as long-term 
benefits emerge) and better value for money. Local authorities should work with 
children, young people and parents to establish the aims of their participation, mark 
progress and build trust. They should make use of existing organisations and forums 
which represent the views of parents – and those which represent the views of 
children and young people directly – and where these do not exist, local authorities 
should consider establishing them. Effective participation happens when: 

• it is recognised, valued, planned and resourced (for example, through 
appropriate remuneration and training) 

• it is evident at all stages in the planning, delivery and monitoring of services 

• there are clearly described roles for children, young people and parents 

• there are strong feedback mechanisms to ensure that children, young 
people and parents understand the impact their participation is making 

Parent Carer Forums 
1.13 Parent Carer Forums are representative local groups of parents and carers of 

children and young people with disabilities who work alongside local authorities, 
education, health and other service providers to ensure the services they plan, 
commission, deliver and monitor meet the needs of children and families. Parent 
Carer Forums have been established in most local areas and local authorities are 
actively encouraged to work with them. More information about Parent Carer Forums 
is available from the websites of Contact a Family and the National Network of 
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Parent Carer Forums. Links to them can be found in the References section under 
Chapter 1.  

Identifying children and young people’s needs 
1.14 Local authorities must carry out their functions with a view to identifying all the 

children and young people in their area who have or may have SEN or have or may 
have a disability (Section 22 of the Children and Families Act 2014). 

1.15 Local authorities may gather information on children and young people with SEN or 
disabilities in a number of ways. Anyone can bring a child or young person who they 
believe has or probably has SEN or a disability to the attention of a local authority 
(Section 24 of the Children and Families Act 2014) and parents, early years 
providers, schools and colleges have an important role in doing so.  

1.16 CCGs, NHS Trusts and NHS Foundation Trusts must inform the appropriate local 
authority if they identify a child under compulsory school age as having, or probably 
having, SEN or a disability (Section 23 of the Children and Families Act 2014). 

1.17 A child’s parents, young people, schools and colleges have specific rights to request 
a needs assessment for an EHC plan and children and their parents and young 
people should feel able to tell their school or college if they believe they have or may 
have SEN. The legal test of when a child or young person requires an EHC plan 
remains the same as that for a statement under the Education Act 1996. Therefore, it 
is expected that all those who have a statement and who would have continued to 
have one under the current system, will be transferred to an EHC plan – no-one 
should lose their statement and not have it replaced with an EHC plan simply 
because the system is changing. Similarly, local authorities have undertaken LDAs 
for young people either because they had a statement at school or because, in the 
opinion of the local authority, they are likely to need additional support as part of their 
further education or training and would benefit from an LDA to identify their learning 
needs and the provision required to meet those needs. Therefore, the expectation is 
that young people who are currently receiving support as a result of an LDA and 
remain in further education or training during the transition period, who request and 
need an EHC plan, will be issued with one. 

1.18 Chapters 5, 6 and 7 provide guidance for early years providers, schools and colleges 
on identifying children and young people’s SEN and making provision to meet those 
needs as early as possible. 

1.19 Local authorities, CCGs and other partners must work together in local Health and 
Wellbeing Boards to assess the health needs of local people, including those with 
SEN or who are disabled. This assessment, the Joint Strategic Needs Assessment, 
informs a local Health and Wellbeing Strategy which sets priorities for those who 
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commission services. Local authorities must keep their educational and training 
provision and social care provision for children and young people with SEN or 
disabilities under review (Section 27 of the Children and Families Act 2014). In 
carrying out this duty, the local authority will gather information from early years 
providers, schools and post-16 institutions. In most cases, those institutions must, in 
turn, co-operate with the local authority. The local authority must publish and keep 
under review its Local Offer of provision in consultation with children, their parents 
and young people. Guidance on these matters is given in Chapters 3 and 4. 

Greater choice and control for parents and young people over their 
support 

1.20 A local authority’s Local Offer should reflect the services that are available as a 
result of strategic assessments of local needs and reviews of local education and 
care provision (Section 27 of the Children and Families Act 2014) and of health 
provision (Joint Strategic Needs Assessments and Joint Commissioning 
arrangements (Section 26 of the Children and Families Act 2014). Linking these 
assessments and reviews to the Local Offer will help to identify gaps in local 
provision. Local authorities must involve children and young people with SEN or 
disabilities and the parents of children with SEN or disabilities in the development 
and review of the Local Offer. This will help to ensure it is responsive to local 
families. Guidance on the Local Offer is provided in Chapter 4. 

1.21 Parents of children who have an EHC plan and young people who have such a plan 
have a right to ask for a particular educational institution to be named in the plan and 
for a Personal Budget for their support. Guidance is given in Chapter 9. 

Collaboration between education, health and social care services to 
provide support 

1.22 If children and young people with SEN or disabilities are to achieve their ambitions 
and the best possible educational and other outcomes, including getting a job and 
living as independently as possible, local education, health and social care services 
should work together to ensure they get the right support. 

1.23 When carrying out their statutory duties under the Children and Families Act 2014, 
local authorities must do so with a view to making sure that services work together 
where this promotes children and young people’s wellbeing or improves the quality 
of special educational provision (Section 25 of the Children and Families Act 2014). 
Local authorities must work with one another to assess local needs. Local 
authorities and health bodies must have arrangements in place to plan and 
commission education, health and social care services jointly for children and young 
people with SEN or disabilities (Section 26). Chapter 3 gives guidance on those 
duties. 
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High quality provision to meet the needs of children and young 
people with SEN  

1.24 High quality teaching that is differentiated and personalised will meet the individual 
needs of the majority of children and young people. Some children and young people 
need educational provision that is additional to or different from this. This is special 
educational provision under Section 21 of the Children and Families Act 2014. 
Schools and colleges must use their best endeavours to ensure that such provision 
is made for those who need it. Special educational provision is underpinned by high 
quality teaching and is compromised by anything less. 

1.25 Early years providers, schools and colleges should know precisely where children 
and young people with SEN are in their learning and development. They should: 

• ensure decisions are informed by the insights of parents and those of children 
and young people themselves 

• have high ambitions and set stretching targets for them 

• track their progress towards these goals 

• keep under review the additional or different provision that is made for them 

• promote positive outcomes in the wider areas of personal and social 
development, and  

• ensure that the approaches used are based on the best possible evidence 
and are having the required impact on progress  

Chapters 5, 6 and 7 give guidance on identifying and supporting children and young 
people with SEN or disabilities. 

A focus on inclusive practice and removing barriers to learning 

1.26 As part of its commitments under articles 7 and 24 of the United Nations Convention 
of the Rights of Persons with Disabilities, the UK Government is committed to 
inclusive education of disabled children and young people and the progressive 
removal of barriers to learning and participation in mainstream education. The 
Children and Families Act 2014 secures the general presumption in law of 
mainstream education in relation to decisions about where children and young 
people with SEN should be educated and the Equality Act 2010 provides protection 
from discrimination for disabled people.  

1.27 Where a child or young person has SEN but does not have an EHC plan they must 
be educated in a mainstream setting except in specific circumstances (see below). 
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The School Admissions Code of Practice requires children and young people with 
SEN to be treated fairly. Admissions authorities: 

• must consider applications from parents of children who have SEN but do not 
have an EHC plan on the basis of the school’s published admissions criteria 
as part of normal admissions procedures 

• must not refuse to admit a child who has SEN but does not have an EHC 
plan because they do not feel able to cater for those needs 

• must not refuse to admit a child on the grounds that they do not have an 
EHC plan 

1.28 The Equality Act 2010 prohibits schools from discriminating against disabled children 
and young people in respect of admissions for a reason related to their disability. 
Further education (FE) colleges manage their own admissions policies and are also 
prohibited from discriminating against disabled young people in respect of 
admissions. Students will need to meet the entry requirements for courses as set out 
by the college, but should not be refused access to opportunities based on whether 
or not they have SEN. 

1.29 Children and young people without an EHC plan can be placed in special schools 
and special post-16 institutions only in the following exceptional circumstances: 

• where they are admitted to a special school or special post-16 institution to be 
assessed for an EHC plan with their agreement (in the case of a young 
person) or the agreement of their parent (in the case of a child), the local 
authority, the head teacher or principal of the special school or special post-16 
institution and anyone providing advice for the assessment 

• where they are admitted to a special school or special post-16 institution 
following a change in their circumstances with their agreement (in the case of 
a young person) or the agreement of their parent (in the case of a child), the 
local authority and the head teacher or principal of the special school or 
special post-16 institution. Where an emergency placement of this kind is 
made the local authority should immediately initiate an EHC needs 
assessment or re-assessment 

• where they are in hospital and admitted to a special school which is 
established in a hospital, or  

• where they are admitted to a special academy (including a special free 
school) whose academy arrangements allow it to admit children or young 
people with SEN who do not have an EHC plan 
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1.30 The last of these provisions enables the Secretary of State to approve academy 
arrangements for individual special academies or special free schools that are 
innovative and increase access to specialist provision for children and young people 
without EHC plans. Those academies the Secretary of State authorises will make 
clear through their Funding Agreement that a child or young person with SEN but no 
EHC plan should be placed there only at the request of their parents or at their own 
request and with the support of professional advice such as a report from an 
educational psychologist. A special academy or special free school with these 
arrangements will be able to admit only those children who have a type of SEN for 
which they are designated. They will have adopted fair practices and arrangements 
that are in accordance with the Schools Admission Code for the admission of 
children without an EHC plan. 

1.31 The leaders of early years settings, schools and colleges should establish and 
maintain a culture of high expectations that expects those working with children and 
young people with SEN or disabilities to include them in all the opportunities 
available to other children and young people so they can achieve well.  

1.32 There is a significant overlap between children and young people with SEN and 
those with disabilities and many such children and young people are covered by both 
SEN and equality legislation.  

1.33 The Equality Act 2010 and Part 3 of the Children and Families Act 2014 interact in a 
number of important ways. They share a common focus on removing barriers to 
learning. In the Children and Families Act 2014 duties for planning, commissioning 
and reviewing provision, the Local Offer and the duties requiring different agencies to 
work together apply to all children and young people with SEN or disabilities. In 
carrying out the duties in the Children and Families Act 2014, local authorities and 
others with responsibilities under that Act, are covered by the Equality Act.  

1.34 In practical situations in everyday settings, the best early years settings, schools and 
colleges do what is necessary to enable children and young people to develop, 
learn, participate and achieve the best possible outcomes irrespective of whether 
that is through reasonable adjustments for a disabled child or young person or 
special educational provision for a child or young person with SEN.  

1.35 Much of the guidance in this Code of Practice focuses on the individual duties owed 
to children and young people with SEN. When early years settings, schools and 
colleges, local authorities and others plan and review special educational provision 
and make decisions about children and young people with SEN (chapters 5 to 7) and 
9) they should consider, at the same time, the reasonable adjustments and access 
arrangements required for the same child or young person under the Equality Act. 
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1.36 The presumption of mainstream education is supported by provisions safeguarding 
the interests of all children and young people and ensuring that the preferences of 
the child’s parents or the young person for where they should be educated are met 
wherever possible. 

1.37 Special schools (in the maintained, academy, non-maintained and independent 
sectors), special post-16 institutions and specialist colleges all have an important 
role in providing for children and young people with SEN and in working 
collaboratively with mainstream and special settings to develop and share expertise 
and approaches.  

1.38 Children and young people with SEN have different needs and can be educated 
effectively in a range of mainstream or special settings. Alongside the general 
presumption of mainstream education, parents of children with an EHC plan and 
young people with such a plan have the right to seek a place at a special school, 
special post-16 institution or specialist college. Further details of the arrangements 
for Education, Health and Care Plans are set out in Chapter 9. 

Supporting successful preparation for adulthood 
1.39 With high aspirations, and the right support, the vast majority of children and young 

people can go on to achieve successful long-term outcomes in adult life. Local 
authorities, education providers and their partners should work together to help 
children and young people to realise their ambitions in relation to:  

• higher education and/or employment – including exploring different 
employment options, such as support for becoming self-employed and help 
from supported employment agencies 

• independent living – enabling people to have choice and control over their 
lives and the support they receive, their accommodation and living 
arrangements, including supported living 

• participating in society – including having friends and supportive relationships, 
and participating in, and contributing to, the local community 

• being as healthy as possible in adult life  

1.40 All professionals working with families should look to enable children and young 
people to make choices for themselves from an early age and support them in 
making friends and staying safe and healthy. As children grow older, and from Year 
9 in school at the latest, preparing for adult life should be an explicit element of 
conversations with children and their families as the young person moves into and 
through post-16 education. For children and young people in or beyond Year 9 with 
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EHC plans, local authorities have a legal duty to include provision to assist in 
preparing for adulthood in the EHC plan review.  

1.41 Chapter 8 provides further guidance on how to support children and young people in 
preparing for adult life. Provision required for preparation for adulthood should inform 
joint commissioning of services, the Local Offer, EHC needs assessments and plans, 
and education and training provision for all children and young people with SEN. 

  



30 
 

2 Impartial information, advice and support 

What this chapter covers 
This chapter is about the information, advice and support which local authorities 
must provide for children, young people and parents, covering special educational 
needs (SEN), disability, health and social care. 

Relevant legislation 
Primary 
Sections 19(c), 26(3), 32 and 49 of the Children and Families Act 2014 

Regulations 
The Special Educational Needs and Disability Regulations 2014 

The Special Educational Needs (Personal Budgets) Regulations 2014 

Introduction 
2.1 Local authorities must arrange for children with SEN or disabilities for whom they 

are responsible, and their parents, and young people with SEN or disabilities for 
whom they are responsible, to be provided with information and advice about 
matters relating to their SEN or disabilities, including matters relating to health and 
social care. This must include information, advice and support on the take-up and 
management of Personal Budgets. In addition, in carrying out their duties under Part 
3 of the Children and Families Act 2014, local authorities must have regard to the 
importance of providing children and their parents and young people with the 
information and support necessary to participate in decisions. 

2.2 Local authorities must take steps to make these services known to children, their 
parents and young people in their area; head teachers, proprietors and principals of 
schools and post-16 institutions in their area, and others where appropriate.  

2.3 They must ensure that their Local Offer includes details of how information, advice 
and support related to SEN and disabilities can be accessed and how it is resourced 
(Chapter 4, The Local Offer). 

2.4 Information, advice and support should be provided through a dedicated and easily 
identifiable service. Local authorities have established Information, Advice and 
Support Services (formerly known as Parent Partnership services) to provide 
information, advice and support to parents in relation to SEN. In addition, many local 
authorities provide or commission information, advice and support services for young 
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people. Local authorities should build on these existing services to provide the 
information, advice and support detailed in this chapter.  

2.5 Information, Advice and Support Services should be impartial, confidential and 
accessible and should have the capacity to handle face-to-face, telephone and 
electronic enquiries.  

2.6 Local authorities should involve children, young people and parents (including local 
Parent Carer Forums and Youth Forums) in the design or commissioning of services 
providing information, advice and support in order to ensure that those services meet 
local needs. Local authorities should do this in a way which ensures that children, 
young people and parents feel they have participated fully in the process and have a 
sense of co-ownership. Chapters 3 and 4 give further detail on how local authorities 
should engage these groups in planning, commissioning and reviewing services, and 
in developing the Local Offer. 

2.7 The joint arrangements that local authorities and Clinical Commissioning Groups 
(CCGs) must have for commissioning education, health and care provision for 
children and young people with SEN or disabilities must include arrangements for 
considering and agreeing what information and advice about education, health and 
care provision is to be provided, by whom and how it is to be provided. These joint 
arrangements should consider the availability of other information services in their 
area (services such as youth services, Local Healthwatch, the Patient Advice and 
Liaison Service (PALS) and the Family Information Service) and how these services 
will work together. 

2.8 When designing Information, Advice and Support Services, local authorities should 
take into account the following principles: 

• The information, advice and support should be impartial and provided at arm’s 
length from the local authority and CCGs  

• The information, advice and support offered should be free, accurate, 
confidential and in formats which are accessible and responsive to the needs 
of users 

• Local authorities should review and publish information annually about the 
effectiveness of the information, advice and support provided, including 
customer satisfaction (see also Chapter 4, The Local Offer) 

• Staff providing information, advice and support should work in partnership 
with children, young people, parents, local authorities, CCGs and other 
relevant partners 
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• The provision of information, advice and support should help to promote 
independence and self-advocacy for children, young people and parents 

• Staff providing information, advice and support should work with their local 
Parent Carer Forum and other representative user groups (such as Youth 
Forums) to ensure that the views and experiences of children, young people 
and parents inform policy and practice  

Who are information, advice and support for? 
2.9 Local authorities should recognise the different needs of children, young people and 

parents. 

Children 
2.10 The Children and Families Act 2014 requires local authorities to provide children with 

information, advice and support relating to their SEN or disability. Many children will 
access information, advice and support via their parents. However, some children, 
especially older children and those in custody, may want to access information, 
advice and support separately from their parents, and local authorities must ensure 
this is possible. 

Parents 
2.11 Staff working in Information, Advice and Support Services should be trained to 

support, and work in partnership with, parents. 

2.12 As a child reaches the end of compulsory school age (the end of the academic year 
in which they turn 16), some rights to participate in decision-making about Education 
Health and Care (EHC) plans transfer from the parent to the young person, subject 
to their capacity to do so, as set out in the Mental Capacity Act 2005 (See Chapter 8 
for more information). Parents of young people can still access information, advice 
and support on behalf of, or with, the young person. Staff should be clear about the 
transfer of some rights and responsibilities to young people, and work sensitively 
with parents to help them understand their role. 

2.13 There may be cases where the young person and the parents do not agree on an 
issue. Legally, it is the young person’s decision which prevails, subject to their 
capacity. Where there are disagreements, staff providing information, advice and 
support should work impartially and separately with both the parents and the young 
person. 

Young people 
2.14 Young people are entitled to the same quality and level of information, advice and 

support as parents. Local authorities should recognise the specific needs of this 
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group, while ensuring co-ordination and consistency in what is offered to children, 
young people and parents. 

2.15 Young people must have confidence that they are receiving confidential and 
impartial information, advice and support. Staff working directly with young people 
should be trained to support them and work in partnership with them, enabling them 
to participate fully in decisions about the outcomes they wish to achieve. Young 
people may be finding their voice for the first time, and may need support in 
exercising choice and control over the support they receive (including support and 
advice to take up and manage Personal Budgets). Advocacy should be provided 
where necessary. Local authorities must provide independent advocacy for young 
people undergoing transition assessments, provided certain conditions are met (see 
section 67 of the Care Act 2014).  

2.16 The service should direct young people to specialist support to help them prepare for 
employment, independent living (including housing) and participation in society and 
should provide access to careers advice where needed. Duties on schools and 
colleges to give impartial careers advice are covered in Chapter 8, Preparing for 
adulthood from the earliest years. 

What needs to be provided? 
2.17 The scope of this information, advice and support should cover initial concerns or 

identification of potential SEN or disabilities, through to ongoing support and 
provision, which may include an EHC plan. The local authority must ensure children, 
young people and parents are provided with information and advice on matters 
relating to SEN and disability. This should include:  

• local policy and practice  

• the Local Offer 

• personalisation and Personal Budgets  

• law on SEN and disability, health and social care, through suitably 
independently trained staff 

• advice for children, young people and parents on gathering, understanding 
and interpreting information and applying it to their own situation 

• information on the local authority’s processes for resolving disagreements, 
its complaints procedures and means of redress 
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2.18 Local Healthwatch offers advice to patients and their families in relation to health 
services, and CCGs and local authorities should ensure that this information is 
clearly available to families, including through the Local Offer. 

2.19 To meet local needs, local authorities should provide the following forms of support 
through their Information, Advice and Support Service(s): 

• Signposting children, young people and parents to alternative and 
additional sources of advice, information and support that may be available 
locally or nationally 

• Individual casework and representation for those who need it, which should 
include: 

o support in attending meetings, contributing to assessments and reviews 
and participating in decisions about outcomes for the child or young 
person 

o directing children, young people, parents and those who support and 
work with them to additional support services where needed, including 
services provided by the voluntary sector. These services should 
include support relating to preparing for adulthood, including housing 
support, careers advice and employment support 

• Help when things go wrong, which should include: 

• supporting children, young people and parents in arranging or attending 
early disagreement resolution meetings 

• supporting children, young people and parents in managing mediation, 
appeals to the First-tier Tribunal (Special Educational Needs and 
Disability), exclusions and complaints on matters related to SEN and 
disability 

• making children, young people and parents aware of the local 
authority’s services for resolving disagreements and for mediation, and 
on the routes of appeal and complaint on matters related to SEN and 
disability (see Chapter 11, Resolving disagreements) 

• Provision of advice through individual casework and through work with 
parent carer support groups, local SEN youth forums or disability groups, or 
training events 
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Additional support 
2.20 Families may receive help from an independent supporter, provided by private 

voluntary and community sector organisations, who is independent of the local 
authority. Independent supporters will be recruited locally and receive accredited 
training, including legal training, to help any family going through an EHC needs 
assessment and the process of developing an EHC plan. Local authorities should 
work with organisations that are providing independent supporters to ensure there 
are arrangements agreed locally to offer help from an independent supporter to as 
many families as possible who require it. 

2.21 Local authorities should adopt a key working approach, which provides children, 
young people and parents with a single point of contact to help ensure the holistic 
provision and co-ordination of services and support. Key working may be provided 
by statutory services in health, social care and education, or by the voluntary, 
community, private or independent sectors. Key working can be offered to any family 
where children and young people have SEN or disabilities, for example if they 
receive SEN support in schools or nurseries or in preparing for adulthood. 
Approaches will vary locally, but the main functions of key working support should 
include some or all of the following: 

• emotional and practical support as part of a trusting relationship 

• enabling and empowering for decision-making and the use of Personal 
Budgets 

• co-ordinating practitioners and services around the child or young person 
and their family 

• being a single point of regular and consistent contact 

• facilitating multi-agency meetings 

• supporting and facilitating a single planning and joint assessment process 

• identifying strengths and needs of family members 

• providing information and signposting 

• advocating on behalf of the child, young person and/or their family 

• facilitating the seamless integration of clinical and social care services with 
specialist and universal services 

2.22 Guidance and examples of best practice on key working approaches are available 
from the Early Support website (see the References section under Chapter 2) and 
the Pathfinder information packs (see the References section under General). 
Further non-statutory guidance on how to deliver impartial information, advice and 
support for children, young people and parents can be found on the Information, 
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Advice and Support Services Network website – see the References section under 
Chapter 2 for a link. 

Support for parents in HM Armed Forces 
2.23 Parents serving in HM Armed Forces can also access the Children’s Education 

Advisory Service (CEAS) – an information, advice and support service established 
specifically for Service parents. It covers any issue relating to their children’s 
education, including SEN. More information about CEAS may be found on the CEAS 
website – a link is given in the References section under Chapter 2.  

Support for children and young people in custody 

2.24 When securing a detained person’s EHC needs assessment the local authority must 
consider whether the child, the child’s parent or the young person requires any 
information, advice and support in order to enable them to take part effectively in the 
assessment. If it considers that such information, advice or support is necessary the 
local authority must provide it. Further guidance in respect of children and young 
people who are in custody is in Chapter 10. 
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3 Working together across education, health and 
care for joint outcomes 

What this chapter covers  
This chapter explains the duties local authorities and their partner commissioning 
bodies have for developing joint arrangements for commissioning services to 
improve outcomes for 0 to 25-year-old children and young people who have special 
educational needs (SEN) or disabilities, including those with Education Health and 
Care (EHC) plans.  

It explains: 

• the scope of joint commissioning arrangements 

• how local partners should commission services to meet local needs and 
support better outcomes 

• how partnership working should inform and support the joint commissioning 
arrangements 

• the role that children, young people, parents and representative groups such 
as Parent Carer Forums and Youth Forums have in informing commissioning 
arrangements 

• responsibility for decision-making in joint commissioning arrangements 

• how partners should develop a joint understanding of the outcomes that their 
local population of children and young people with SEN and disabilities 
aspires to, and use it to produce a joint plan, which they then deliver jointly, 
and review jointly  

• how joint commissioning draws together accountability arrangements for key 
partners 

• the role of colleges as commissioners 
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Relevant legislation 
Primary 
Sections 23, 25, 28 and 31 of the Children and Families Act 2014 

The Care Act 2014 

Section 2 of the Chronically Sick and Disabled Persons Act 1970 

Schedule 2, Sections 17 and section 47 of the Children Act 1989 

Section 2 of the Children Act 2004 

National Health Service Act 2006 (Part 3, section 75 and 14Z2) 

Local Government and Public Involvement in Health Act 2007 

Equality Act 2010 (including disability equality duty under s149)  

Health and Social Care Act 2012 

The legal framework 
3.1 Section 25 of the Children and Families Act 2014 places a duty on local authorities 

that should ensure integration between educational provision and training provision, 
health and social care provision, where this would promote wellbeing and improve 
the quality of provision for disabled young people and those with SEN.  

3.2 The Care Act 2014 requires local authorities to ensure co-operation between 
children’s and adults’ services to promote the integration of care and support with 
health services, so that young adults are not left without care and support as they 
make the transition from children’s to adult social care. Local authorities must 
ensure the availability of preventative services for adults, a diverse range of high 
quality local care and support services and information and advice on how adults can 
access this universal support. 

3.3 Local authorities and clinical commissioning groups (CCGs) must make joint 
commissioning arrangements for education, health and care provision for children 
and young people with SEN or disabilities (Section 26 of the Act). The term ‘partners’ 
refers to the local authority and its partner commissioning bodies across education, 
health and social care provision for children and young people with SEN or 
disabilities, including clinicians’ commissioning arrangements, and NHS England for 
specialist health provision. 



39 
 

3.4 Joint commissioning should be informed by a clear assessment of local needs. 
Health and Wellbeing Boards are required to develop Joint Strategic Needs 
Assessments and Joint Health and Wellbeing Strategies, to support prevention, 
identification, assessment and early intervention and a joined-up approach. Under 
section 75 of the National Health Service Act 2006, local authorities and CCGs can 
pool resources and delegate certain NHS and local authority health-related functions 
to the other partner(s) if it would lead to an improvement in the way those functions 
are exercised. 

3.5 To take forward the joint commissioning arrangements for those with SEN or 
disabilities described in this chapter, partners could build on any existing structures 
established under the Children Act 2004 duties to integrate services. 

3.6 The NHS Mandate, which CCGs must follow, contains a specific objective on 
supporting children and young people with SEN or disabilities, including through the 
offer of Personal Budgets. 

3.7 Joint commissioning arrangements should enable partners to make best use of all 
the resources available in an area to improve outcomes for children and young 
people in the most efficient, effective, equitable and sustainable way (Good 
commissioning: principles and practice, Commissioning Support Programme, (Rev) 
September 2010). Partners must agree how they will work together. They should 
aim to provide personalised, integrated support that delivers positive outcomes for 
children and young people, bringing together support across education, health and 
social care from early childhood through to adult life, and improves planning for 
transition points such as between early years, school and college, between 
children’s and adult social care services, or between paediatric and adult health 
services.  

3.8 Under the Public Sector Equality Duty (Equality Act 2010), public bodies (including 
CCGs, local authorities, maintained schools, maintained nursery schools, academies 
and free schools) must have regard to the need to eliminate discrimination, promote 
equality of opportunity and foster good relations between disabled and non-disabled 
children and young people when carrying out their functions. They must publish 
information to demonstrate their compliance with this general duty and must prepare 
and publish objectives to achieve the core aims of the general duty. Objectives must 
be specific and measurable. 

Scope of joint commissioning arrangements 

3.9 Joint commissioning arrangements must cover the services for 0-25 year old 
children and young people with SEN or disabilities, both with and without EHC plans. 
Services will include specialist support and therapies, such as clinical treatments and 
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delivery of medications, speech and language therapy, assistive technology, 
personal care (or access to it), Child and Adolescent Mental Health Services 
(CAMHS) support, occupational therapy, habilitation training, physiotherapy, a range 
of nursing support, specialist equipment, wheelchairs and continence supplies and 
also emergency provision. They could include highly specialist services needed by 
only a small number of children, for instance children with severe learning disabilities 
or who require services which are commissioned centrally by NHS England (for 
example some augmentative and alternative communication systems, or health 
provision for children and young people in the secure estate or secure colleges).  

3.10 Local authorities, NHS England and their partner CCGs must make arrangements 
for agreeing the education, health and social care provision reasonably required by 
local children and young people with SEN or disabilities. In doing so they should take 
into account provision being commissioned by other agencies, such as schools, 
further education colleges and other education settings. Partners should commission 
provision for children and young people who need to access services swiftly, for 
example because they need emergency mental health support or have sustained a 
serious head injury.  

3.11 Joint commissioning must also include arrangements for: 

• securing EHC needs assessments 

• securing the education, health and care provision specified in EHC plans, and  

• agreeing Personal Budgets  

3.12 Local joint commissioning arrangements must consider: 

• what advice and information is to be provided about education, health and 
care provision for those who have SEN or are disabled and by whom it is to 
be provided 

• how complaints about education, health and social care provision can be 
made and are dealt with, and 

• procedures for ensuring that disagreements between local authorities and 
CCGs (and NHS England for specialist services) are resolved as quickly as 
possible 

The outputs of this work must be presented publicly in the Local Offer (see Chapter 
4, The Local Offer, paragraphs 4.30 and 4.31).  
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The joint commissioning cycle  

 

Establishing effective partnerships across education, 
health and care 

3.13 Local authorities must work to integrate educational provision and training provision 
with health and social care provision where they think that this would promote the 
wellbeing of children and young people with SEN or disabilities, or improve the 
quality of special educational provision. Local partners must co-operate with the 
local authority in this. The NHS Mandate, NHS Act 2006 and Health and Social Care 
Act 2012 make clear that NHS England, CCGs and Health and Wellbeing Boards 
must promote the integration of services. 

3.14 The Care Act 2014 also requires local authorities to work to promote the integration 
of adult care and support with health services.  

3.15 Working Together to Safeguard Children (2013) includes requirements for local 
agencies to work together to assess the social care needs of individual children and 
young people who may benefit from early help, and for local authorities and their 
partners to have a clear line of accountability for the commissioning and/or provision 
of services designed to safeguard and promote the welfare of children and young 
people. 

3.16 The local authority must review its educational, training and social care provision, 
consulting a range of partners including children and young people with SEN or 
disabilities, and their parents and carers. This consultation will inform the 
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development and review of the Local Offer (Section 27 of the Children and Families 
Act 2014). 

3.17 The local authority must engage other partners it thinks appropriate to support 
children and young people with SEN and disabilities. This might include voluntary 
organisations, CAMHS, local therapists, Jobcentre Plus and their employment 
support advisers, training/apprenticeship/supported employment providers, housing 
associations, careers advisers, leisure and play services. Local authorities and 
CCGs should consider the role that private, voluntary and community sector 
providers can play in delivering services. More information is given on roles and 
responsibilities of key agencies from paragraph 3.70 onwards. 

Partnership with children, young people and parents 
3.18 At a strategic level, partners must engage children and young people with SEN and 

disabilities and children’s parents in commissioning decisions, to give useful insights 
into how to improve services and outcomes. Local authorities, CCGs and NHS 
England must develop effective ways of harnessing the views of their local 
communities so that commissioning decisions on services for those with SEN and 
disabilities are shaped by users’ experiences, ambitions and expectations. To do 
this, local authorities and CCGs should engage with local Healthwatch organisations, 
patient representative groups, Parent Carer Forums, groups representing young 
people with SEN and disabilities and other local voluntary organisations and 
community groups.  

3.19 Under Section 14Z2 of the NHS Act 2006 each CCG must exercise its functions to 
secure that individuals to whom the services are being, or may be, provided, are 
involved in in planning commissioning arrangements, in the development and 
consideration of proposals for change, and in decisions affecting the operation of 
commissioning arrangements where implementation would have an impact on the 
manner in which services are delivered or the range of services available. Links to a 
range of useful resources to help them do this are provided in the References 
section under Chapter 3. 
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Joint understanding: Joint Strategic Needs Assessments 
3.20 There is a clear relationship between population needs, what is procured for children 

and young people with SEN and disabilities, and individual EHC plans.  

 

3.21 Each upper tier local authority (county council or unitary authority) has a Health and 
Wellbeing Board. The Health and Wellbeing Board is a strategic forum which 
provides leadership across the health, public health and social care systems. The 
board’s job is to improve the health and wellbeing of the local population and reduce 
health inequalities. Health and Wellbeing Boards have a duty to promote greater 
integration and partnership working, including through joint commissioning, 
integrated provision and pooled budgets. The membership of the board must include 
the Director of Children’s Services, Director of Public Health, Director of Adult Social 
Services and a minimum of one elected member from the local authority, a CCG 
representative and a local Healthwatch representative. Membership from 
communities and wider partners is decided locally.  

3.22 The Joint Strategic Needs Assessment (JSNA) is the means by which the Board 
understands and agrees the needs of all local people. It is the basis for the joint 
health and wellbeing strategy which sets the priorities for joint action. Further 
information about the JSNA is available on the GOV.UK website – a link is given in 
the References section under Chapter 3.  

3.23 The JSNA considers the needs of the local community as a whole, including specific 
analysis of the needs of vulnerable groups including disabled children and young 

 

Joint Strategic Needs 
Assessment/Joint Health and 

Wellbeing Strategy

Joint commissioning

Local offer

EHC 
Plan

Delivered by Health and Wellbeing 
Board. Considers needs of whole 
population. 

Local authority/CCG applies JSNA analysis 
to 0-25 children and young people with SEN 
and disabilities to agree shared outcomes, 
working with partners, eg children and young 
people and Parent Carer Forums. 

Local authority publishes a Local Offer setting out what 
support is available for 0-25 year olds with SEN or 
disabilities. 

An EHC plan starts by focusing on outcomes that are 
important to the individual. Any education, health or 
care provision required to meet a child/young person’s 
needs related to SEN must be included in the plan 
(see Chapter 9). 
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people and those with SEN, those needing palliative care and looked after children. 
Local partners across education, health and social care should work together to 
establish what targeted commissioning is needed to address the needs identified.  

3.24 The JSNA will inform the joint commissioning decisions made for children and young 
people with SEN and disabilities, which will in turn be reflected in the services set out 
in the Local Offer. At an individual level, services should co-operate where 
necessary in arranging the agreed provision in an EHC plan. Partners should 
consider how they will work to align support delivered through mechanisms such as 
the early help assessment and how SEN support in schools can be aligned both 
strategically and operationally. They should, where appropriate, share the costs of 
support for individual children and young people with complex needs, so that they do 
not fall on one agency.  

Responsibility for decision-making in joint commissioning 
arrangements 

3.25 Local authorities and CCGs have considerable freedom in how they work together to 
deliver integrated support that improves children and young peoples’ outcomes. 
However, local governance arrangements must be in place to ensure clear 
accountability for commissioning services for children and young people with SEN 
and disabilities from birth to the age of 25. There must be clear decision-making 
structures so that partners can agree the changes that joint commissioning will bring 
in the design of services. This will help ensure that joint commissioning is focused on 
achieving agreed outcomes. Partners must also be clear about who is responsible 
for delivering what, who the decision-makers are in education, health and social 
care, and how partners will hold each other to account in the event of a 
disagreement. The partners must be able to make a decision on how they will meet 
the needs of children and young people with SEN or disabilities in every case. 

3.26 Elected members, governing bodies of CCGs and chief executives across education, 
health and social care should provide leadership for integrated working. 
Arrangements for children and young people with SEN or disabilities should be 
specifically accountable to Lead Members for Children’s Services and Directors for 
Children’s Services in line with their statutory duties. It should be clear who can 
make decisions both operationally (for example, deciding what provision should be 
put in an EHC plan) and strategically (for example, what provision will be 
commissioned locally for disabled children and young people and those with SEN) in 
exercising statutory duties. 
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Using information to understand and predict need for 
services 

3.27 To inform commissioning decisions, partners should draw on the wide range of local 
data sets as well as qualitative information about the likely education, health and 
social care needs of children and young people with SEN or disabilities.  

3.28 Data-sets include but are not restricted to: 

• population and demographic data 

• prevalence data for different kinds of SEN and disability among children and 
young people at national level – for example through the Child and Maternal 
Health Intelligence Network (CHiMat) 

• numbers of local children and young people with EHC plans and their main 
needs 

• use of out-of-area placements for those with low-incidence needs  

• analysis of key performance indicators that are shared across health, 
education and social care as part of the new joint commissioning 
arrangements 

• the outcomes of developmental assessments (including the two-year-old 
check) 

• information from the Early Years Foundation Stage (EYFS) profile 

• where children or young people with SEN or disabilities are educated 

• an analysis of local challenges and sources of health inequalities – for 
example, the level of local economic deprivation, historic data about previous 
support offered through statements and EHC plans, and the education and 
health needs of young offenders 

• employment rates for young people leaving education 

• local data on disabled children from the register of disabled children in their 
area (including those with impaired hearing and vision) which local authorities 
are required to keep under Schedule 2 of the Children Act 1989. Local 
authorities should ensure that registers of disabled children and young 
people, and particularly details of those with a vision or hearing impairment, 
are kept accurate and up to date, as such low-incidence needs are particularly 
difficult to plan for from national data sets 
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3.29 Local authorities must review their provision, taking into consideration the 
experiences of children, young people and families (including through representative 
groups such as Parent Carer Forums), voluntary and community sector providers 
and local Healthwatch. Information from such reviews will contribute to future 
arrangements and the effectiveness of local joint working.  

3.30 Joint commissioning arrangements should be based on evidence about which 
services, support and interventions are effective. Local areas should maintain up-to-
date information on research and guidance about good practice, for example through 
referring to NICE guidance and Campbell collaboration/Cochrane collaboration. 

Joint planning 
Deciding on shared outcomes 

3.31 Local partners should identify the outcomes that matter to children and young people 
with SEN or disabilities to inform the planning and delivery of services and the 
monitoring of how well services have secured those outcomes. Outcomes refer to 
the benefit or difference made to an individual as a result of an intervention at three 
levels: 

• Individual outcomes such as might be set out in an EHC plan: for example, 
Martha can communicate independently with her friends at playtime 

• Service level outcomes: for example, paternal mental health has improved in 
10 families  

• Strategic outcomes: for example, there has been a 10% increase in young 
people supported into employment and independent living  

3.32 To achieve such outcomes, provision has to be put in place. In the examples above, 
a speech and language and social skills programme, a short breaks programme and 
a newly commissioned transitions strategy, respectively.  

3.33 Partners should use their joint understanding to determine the shared outcomes they 
seek to achieve, for example improvement in educational attainment, levels of 
mental health and wellbeing and reductions in health inequalities. They should draw 
on national priorities (for example, those set through the NHS Outcomes 
Framework), local priorities (for example, the JSNA and Joint Health and Wellbeing 
Strategy). This should be a transparent process – the local community should be 
aware both of what the shared outcomes are and the plan to achieve them. This 
requirement could be discharged through the requirement to consult publicly on the 
Local Offer. 
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3.34 The Children and Young People’s Outcome Forum report Improving Children and 
Young People’s Health Outcomes: a system wide response is a useful resource that 
partners should draw upon. It is available from the GOV.UK website (see References 
section under Chapter 3 for a link). 

Making best use of resources 
3.35 Joint commissioning arrangements should help partners identify scope for working 

more efficiently together. Partners should assess the extent to which activities 
contribute to their local priorities and outcomes and decide which services should be 
commissioned or decommissioned, in consultation with children and young people 
with SEN or disabilities, their parents, or representative groups such as Parent Carer 
Forums. 

3.36 Under Section 10 of the Children Act 2004 and Section 75 of the National Health 
Service Act 2006 local authorities and CCGs have a statutory duty to consider the 
extent to which children and young people’s needs could be met more effectively 
through integrating services and aligning or pooling budgets in order to offer greater 
value for money, improve outcomes and/or better integrate services for children and 
young people with SEN or disabilities. Under the Care Act 2014, local authorities 
must ensure the provision of preventative services, the diversity and quality of care 
and support services for adults, and the provision of information and advice on care 
and support locally.  

3.37 To make the best use of resources, partners should consider how an integrated 
approach can best support:  

• prevention – for example using the outcomes of developmental assessments 
as outlined in the EYFS to target early help for children experiencing 
developmental delay can reduce the need for specialist services later on 

• early identification of needs 

• the resilience of families and local services to enable children and young 
people with more complex needs to participate actively in their local 
community 

• better access to services 

• the development of good language, communication and mental health through 
universal services so that effective use is made of specialist speech and 
language therapy services and CAMHS  
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• better transitions between life stages and settings, including from early years 
to primary education, primary to secondary and secondary to further 
education (FE), and 

• children and young people in preparing for adult life 

Personal Budgets 
3.38 Young people and parents of children who have EHC plans have the right to request 

a Personal Budget, which may contain elements of education, social care and health 
funding. Partners must set out in their joint commissioning arrangements their 
arrangements for agreeing Personal Budgets. They should develop and agree a 
formal approach to making fair and equitable allocations of funding and should set 
out a local policy for Personal Budgets that includes: 

• a description of the services across education, health and social care that 
currently lend themselves to the use of Personal Budgets 

• the mechanisms of control for funding available to parents and young people 
including: 

o direct payments – where individuals receive the cash to contract, 
purchase and manage services themselves 

o an arrangement – whereby the local authority, school or college holds 
the funds and commissions the support specified in the EHC plan (these 
are sometimes called notional budgets) 

o third party arrangements – where funds (direct payments) are paid to 
and managed by an individual or organisation on behalf of the child’s 
parent or the young person 

o a combination of the above 

• clear and simple statements of eligibility criteria and the decision-making 
processes that underpin them 

3.39 To do this, partners should: 

• identify and agree the funding streams and services for inclusion and develop 
the necessary infrastructure to support their inclusion 

• identify the links to be made locally between the SEN offer and Personal 
Health Budgets for children and adults 
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• identify and establish the information, advice and support necessary at an 
area and individual level to help families consider options for, and to take up 
and manage, Personal Budgets 

• develop a pathway for Personal Budgets within the process of EHC needs 
assessment and EHC plan development and the workforce and cultural 
changes necessary for a person-centred approach 

• identify how the new joint commissioning strategies will support greater choice 
and control year on year, as the market is developed and funding streams are 
freed from existing contractual arrangements 

• as an integral part of this, partners should ensure children, young people and 
families are involved in the decision-making processes at both an individual 
and a strategic level 

Joint delivery 
3.40 At a strategic level, when commissioning training for professionals partners should 

consider whether combined service delivery, training or a common set of key skills 
would help professionals and providers adapt to meeting the needs of children and 
young people with SEN or disabilities in a more personalised way. This could include 
commissioning ‘key working’ roles to support children and young people with SEN 
and disabilities and their parents, particularly at key points such as diagnosis, EHC 
plan development and transition. 

3.41 Partners should also consider whether and how specialist staff can train the wider 
workforce so they can better identify need and offer support earlier – for example, 
educational psychologists or speech and language therapists training professionals 
such as teachers or GPs to identify and support children and young people with 
mental health problems or speech and language difficulties, respectively. This may 
involve NHS Local Education and Training Boards. Some areas have involved 
parent carers in delivery of workforce development programmes. 

Joint review to improve service offered 
3.42 Joint commissioning is an ongoing improvement cycle. Over time, partners may shift 

the focus of their activity as the needs of the local population change and delivery of 
services improves. 

3.43 Partners should agree how they will work together to monitor how outcomes in 
education, health and care are being improved as a result of the provision they 
make. Partners should monitor the changing needs of the local population of children 
and young people with SEN and disabilities closely and, crucially, establish whether 
or not the provision arranged for them is improving outcomes. EHC plans for 
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individual children and young people must be similarly reviewed to see if they are 
enabling the child or young person to achieve their desired outcomes, so that where 
appropriate the commissioned provision can be changed. Feedback from children, 
young people and families is useful in identifying gaps in provision. Any changes in 
provision commissioned locally should be reflected in the Local Offer. 

3.44 Local authorities must review the special educational provision and social care 
provision in their areas for children and young people who have SEN or disabilities 
and the provision made for local children and young people who are educated out of 
the area, working with the partners to their joint commissioning arrangements. The 
local authority must consult with children and young people with SEN or disabilities 
and their parents and as part of this should consult with family representatives such 
as Parent Carer Forums. Joint commissioning arrangements must consider the 
needs of children and young people with SEN and disabilities. Partners should also 
work with commissioners of adult services to ensure that there are smooth 
transitions between children’s and adult services. This will involve working with a 
range of professionals in the public, private, voluntary and community sectors and 
will help those with SEN or disabilities prepare for adulthood, including living 
independently and employment. 

Education, Health and Care: roles and responsibilities 
Designated Medical/Clinical Officer 

3.45 Partners should ensure there is a Designated Medical Officer (DMO) to support the 
CCG in meeting its statutory responsibilities for children and young people with SEN 
and disabilities, primarily by providing a point of contact for local partners, when 
notifying parents and local authorities about children and young people they believe 
have, or may have, SEN or a disability, and when seeking advice on SEN or 
disabilities. This does not alter the CCG’s responsibility for commissioning health 
provision.  

3.46 The DMO provides the point of contact for local authorities, schools and colleges 
seeking health advice on children and young people who may have SEN or 
disabilities, and provides a contact (or contacts) for CCGs or health providers so that 
appropriate notification can be given to the local authority of children under 
compulsory school age who they think may have SEN or disabilities. The DMO can 
support schools with their duties under the ‘Supporting Pupils with Medical 
Conditions’ guidance. The DMO would not routinely be involved in assessments or 
planning for individuals, except in the course of their usual clinical practice, but would 
be responsible for ensuring that assessment, planning and health support is carried 
out. Some CCGs may delegate key decisions to the DMO (for example, agreeing the 
health services in an EHC plan).  
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3.47 The DMO should have an appropriate level of clinical expertise to enable them to 
exercise these functions effectively, and should be designated as the DMO in their 
job description. There may be one DMO for several CCGs and local authorities, 
where there are joint arrangements or shared commissioning responsibilities, and 
given the age range of EHC plans from birth to 25, the DMO may need to liaise with 
colleagues outside paediatrics.  

3.48 This is a non-statutory role which would usually be carried out by a paediatrician, but 
there is local flexibility for the role to be undertaken by a suitably competent qualified 
and experienced nurse or other health professional (in which case the role would be 
the Designated Clinical Officer). The person in this role should have appropriate 
expertise and links with other professionals to enable them to exercise it in relation to 
children and young adults with EHC plans from the age of 0 to 25 in a wide range of 
educational institutions.  

Children’s social care 
3.49 Where a child or young person has been assessed as having social care needs in 

relation to their SEN or disabilities social care teams:  

• must secure social care provision under the Chronically Sick and Disabled 
Persons Act (CSDPA) 1970 which has been assessed as being necessary to 
support a child or young person’s SEN and which is specified in their EHC 
plan 

• should provide early years providers, schools and colleges with a contact for 
social care advice on children and young people with SEN and disabilities 

• must undertake reviews of children and young people with EHC plans where 
there are social care needs 

• should make sure that for looked after children and care leavers the 
arrangements for assessing and meeting their needs across education, health 
and social care are co-ordinated effectively within the process of care and 
pathway planning, in order to avoid duplication and delay, to include in 
particular liaising with the Virtual School Head (VSH) for looked after children 

3.50 Where children or young people with SEN or disabilities also have a child in need or 
child protection plan, the social worker within the SEN team should ensure the 
statutory timescales for social care assessments are met and any assessments are 
aligned with EHC needs assessments wherever possible. Working Together to 
Safeguard Children (2013) gives full details. A link is available in the References 
section under Chapter 3. 

http://www.gov.uk/government/publications/working-together-to-safeguard-children
http://www.gov.uk/government/publications/working-together-to-safeguard-children
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Adult social care 
3.51 Young people with SEN or disabilities turning 18 may become eligible for adult social 

care services, regardless of whether they have an EHC plan or whether they have 
been receiving services from children’s social care. 

3.52 The Care Act 2014 and the associated regulations and guidance set out the 
requirements on local authorities when young people are approaching, or turn, 18 
and are likely to require an assessment for adult care and support. These are 
intended to support effective transition from children’s to adult social care services. 
For those already receiving support from children’s services, the Care Act makes it 
clear that local authorities must continue to provide children’s services until adult 
provision has started or a decision is made that the young person’s needs do not 
meet the eligibility criteria for adult care and support following an assessment. 
Children’s services must not be discontinued simply because a young person has 
reached their 18th birthday. More information on this is given in Chapter 8, Preparing 
for Adulthood. 

3.53 Local authorities and their partners must co-operate in the provision of adult care 
and support in promoting the individual’s wellbeing and local authorities must: 

• promote the integration of adult care and support and health services 

• arrange the provision of preventative resources that can be accessed by 
those who require support but who do not have eligible needs (under the Care 
Act 2014). 

• ensure a diverse and high quality range of services to meet assessed care 
and support needs 

3.54 Local authorities must provide information and advice on the range of services 
available. They should include in their Local Offer relevant information and advice on 
local provision and how to receive an assessment for transition to adult care and 
support.  

3.55 The transition from children’s to adult services needs to be well managed and should 
take place at a time that is appropriate for the individual. This is particularly important 
where young people’s assessed needs do not meet eligibility criteria for adult 
services. 

3.56 Local authorities and their partners should work together to ensure effective and well 
supported transition arrangements are in place; that assessment and review 
processes for both Care plans and EHC plans are aligned; that there is effective 
integration with health services, and that there is a good range of universal provision 
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for inclusion in the Local Offer. Young people and their families should not be 
expected to repeatedly provide duplicate information to different services, or to 
attend numerous reviews, or receive support that is not co-ordinated and joined up. 
There should be clear and joined-up decision-making processes and lines of 
accountability for considering when the transition to adult services should take place 
and ensuring that children’s services continue to be in place for as long as required. 

3.57 Local authorities should consider ways of supporting carers. Parent carers have 
often had to give up paid work after their child leaves full time education. Loss of 
paid employment can have a significant impact on the carer’s wellbeing and self-
esteem as well as a significant impact on the family’s financial circumstances. Taking 
a whole family approach to care and support planning that sets out a ‘five-day offer’ 
for a young person and support for a carer to manage an increased caring role 
(which ideally allows them to stay in paid work if they wish to do so) can help families 
manage the transition and save money by avoiding costly out-of-area placements. 
More information on this is provided in the Care Act Statutory Guidance. Chapter 8 
of this Code provides guidance on packages of provision across five days for young 
people with EHC plans. 

3.58 Support for carers includes any support assessed as being reasonably required by 
the learning difficulties and disabilities which result in the child or young person 
having SEN. It can include any services assessed under an early help assessment 
and/or under Section 17 or Section 47 of the Children Act 1989 or eligible needs 
identified by assessments under adult care provisions. It can also include services 
for parents and carers which will support the child’s outcomes, such as mental health 
support. 

Health services for children and young people with SEN and 
disabilities and their families 

3.59 Health services for children and young people with SEN or disabilities provide early 
identification, assessment and diagnosis, intervention and review for children and 
young people with long-term conditions and disabilities, for example chronic fatigue 
syndrome, anxiety disorders or life-threatening conditions such as inoperable heart 
disease. Services are delivered by health professionals including paediatricians, 
psychiatrists, nurses and allied health professionals such as occupational therapists, 
speech and language therapists, habilitation trainers, physiotherapists and 
psychologists. In addition, public health services for children ensure a whole 
population approach to health and wellbeing including preventative services such as 
immunisation for the whole population and targeted immunisation for the most 
vulnerable. 
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3.60 Health services support early identification of young children who may have SEN, 
through neonatal screening programmes, the Healthy Child Programme, and 
specialist health and developmental assessment where concerns have been raised. 
Community paediatricians in conjunction with other health professionals, particularly 
therapists, are often the first people to notify young children with SEN to local 
authorities. They provide diagnostic services and health reports for EHC needs 
assessments. CCGs, NHS Trusts, and NHS Foundation Trusts must inform the 
appropriate local authority if they identify a child under compulsory school age as 
having, or probably having, a disability or SEN (Section 23 of the Children and 
Families Act 2014). 

3.61 The multi-disciplinary child health team, including paediatricians, therapists, clinical 
psychologists, dieticians and specialist nurses such as health visitors, school nurses 
and community children’s nursing teams, provide intervention and review for children 
and young people with SEN and disabilities and should contribute to supporting key 
transition points, including to adulthood. They aim to provide optimum health care for 
the children, addressing the impact of their conditions, managing consequences for 
the families and preventing further complications. 

3.62 Health professionals advise education services on managing health conditions such 
as epilepsy and diabetes, and health technologies such as tube feeding, 
tracheostomy care and ventilation in schools. They are able to provide an ongoing 
overview of health and wellbeing. They seek advice from paediatric specialists when 
necessary and facilitate training for education staff.  

3.63 Therapists have important and specific roles in supporting children and young people 
with SEN or disabilities, working directly with children and young people, advising 
and training education staff and setting programmes for implementation at home and 
in school. 

Local authorities’ role in delivering health services 

3.64 Local authorities and CCGs should consider how best to integrate the 
commissioning of services for children and young people who have SEN with the 
CCG’s broad responsibility for commissioning health services for other groups, 
including preventative services, and the local authority’s responsibility for health 
protection and health improvement for the local population. The local authority in 
particular has responsibility for securing a range of public health services which may 
be relevant for children and young people, and should consider how this can be 
aligned with the arrangements for commissioning services for children and young 
people who are disabled or who have SEN – for example, the Healthy Child 
Programme for pre-school and school-age children, including school nursing. A 
factsheet has been produced on the public health responsibilities of local authorities 
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and is available from the GOV.UK website (see References section under Chapter 3 
for a link). 

The health commissioning duty 
3.65 As health service commissioners, CCGs have a duty under Section 3 of the NHS Act 

2006 to arrange health care provision for the people for whom they are responsible 
to meet their reasonable health needs. (NHS England may also have commissioning 
responsibility for some children and young people – for example in some secure 
children’s homes – and therefore a similar duty to meet their reasonable needs.) This 
is the fundamental basis of commissioning in the NHS. Where there is provision 
which has been agreed in the health element of an EHC plan, health commissioners 
must put arrangements in place to secure that provision. This issue is explored in 
more detail in Chapter 9. 

Schools and post-16 settings as commissioners 
3.66 Schools, including early years providers, and post-16 settings can also be 

commissioners in their own right. Schools have a notional SEN budget and many 
schools will commission services (such as speech and language therapy, pastoral 
care and counselling services) to support pupils. Schools must work with the local 
authority in developing the Local Offer, which could include school-commissioned 
services. The school must set out its SEN policy and information on its approach to 
supporting children and young people with SEN. The school’s governing body must 
ensure that arrangements are in place in schools to support pupils at school with 
medical conditions and should ensure that school leaders consult health and social 
care professionals, pupils and parents to make sure that the needs of children with 
medical conditions are effectively supported.  

3.67 Joint commissioning arrangements should reflect this local commissioning and 
should ensure services being commissioned by schools are suitably supported to 
deliver positive outcomes for children and young people.  

Regional commissioning: meeting the needs of children 
and young people with highly specialised and/or low-
incidence needs 

3.68 Partners should consider strategic planning and commissioning of services or 
placements for children and young people with high levels of need across groups of 
authorities, or at a regional level. The benefits include:  

• greater choice for parents and young people, enabling them to access a wider 
range of services or educational settings  
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• greater continuity of support for children and young people in areas where 
there is a great deal of movement across local authorities (for example, in 
London) 

NHS England already commissions specialist health services at a regional and 
national level, so local partners will need to engage and integrate these 
arrangements to support local joint commissioning activity. 

3.69 When a health body is considering a placement that includes an education 
commitment, such as a placement in residential care, they should consult the local 
authority prior to the decision being made (see Chapter 10, paragraph 10.49). The 
Winterbourne View Concordat emphasised the need for high quality local provision – 
local authorities and CCGs should work together to consider how they will reduce 
out-of-area placements. Regional commissioning may help them to do this. Statutory 
guidance on long-term residential care is available on the GOV.UK website (see 
References section under Chapter 3 for a link). 

Local accountability  
3.70 The roles and responsibilities of bodies involved in joint commissioning 

arrangements are summarised below: 

Agency Key responsibilities for SEN or 
Disability 

Accountability  

Local authority Leading integration arrangements for 
Children and Young People with SEN or 
disabilities 

Lead Member for Children’s 
Services and Director for 
Children’s Services (DCS)  

Children’s and 
adult social 
care 

Children’s and adult social care services 
must co-operate with those leading the 
integration arrangements for children 
and young people with SEN or 
disabilities to ensure the delivery of care 
and support is effectively integrated in 
the new SEN system. 

Lead Member for Children 
and Adult Social Care, and 
Director for Children’s 
Services (DCS), Director for 
Adult Social Services 
(DASS). 

Health and 
Wellbeing 
Board 

The Health and Wellbeing Board must 
ensure a joint strategic needs 
assessment (JSNA) of the current and 
future needs of the whole local 
population is developed. The JSNA will 
form the basis of NHS and local 
authorities’ own commissioning plans, 
across health, social care, public health 

Membership of the Health 
and Wellbeing Board must 
include at least one local 
elected councillor, as well 
as a representative of the 
local Healthwatch 
organisation. It must also 
include the local DCS, 
DASS, and a senior CCG 
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Agency Key responsibilities for SEN or 
Disability 

Accountability  

and children’s services. 

This is likely to include specific needs of 
children and young people with SEN or 
disabilities.  

 

representative and the 
Director of Public Health.  

In practice, most Health 
and Wellbeing Boards 
include more local 
councillors, and many are 
chaired by cabinet 
members. 

Clinical 
Commissioning 
Group 

To co-operate with the local authority in 
jointly commissioning services, ensuring 
there is sufficient capacity contracted to 
deliver necessary services, drawing the 
attention of the local authority to groups 
and individual children and young people 
with SEN or disabilities, supporting 
diagnosis and assessment, and 
delivering interventions and review. 
 

CCGs will be held to 
account by NHS England.  
CCGs are also subject to 
local accountability, for 
example, to the Health and 
Wellbeing Board for how 
well they contribute to 
delivering the local Health 
and Wellbeing Strategy.  
Each CCG has a governing 
body and an Accountable 
Officer who are responsible 
for ensuring that the CCG 
fulfils its duties to exercise 
its functions effectively, 
efficiently and economically 
and to improve the quality 
of services and the health 
of the local population 
whilst maintaining value for 
money.  

NHS England NHS England commissions specialist 
services which need to be reflected in 
local joint commissioning arrangements 
(for example augmentative and 
alternative communication systems, or 
provision for detained children and 
young people in relevant youth 
accommodation).  

Secretary of State for 
Health 

Healthwatch Local Healthwatch organisations are a 
key mechanism for enabling people to 
share their views and concerns – to 
ensure that commissioners have a clear 

Local Healthwatch 
organisations represent the 
voice of people who use 
health and social care on 
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Agency Key responsibilities for SEN or 
Disability 

Accountability  

picture of local communities’ needs and 
that this is represented in the planning 
and delivery of local services. This can 
include supporting children and young 
people with SEN or disabilities. 

the Health and Wellbeing 
Board. They are 
independent, but funded by 
local authorities. 

Maintained 
nurseries and 
schools 
(including 
academies) 

Mainstream schools have duties to use 
best endeavours to make the provision 
required to meet the SEN of children and 
young people. All schools must publish 
details of what SEN provision is 
available through the information report 
and co-operate with the local authority in 
drawing up and reviewing the Local 
Offer. 
Schools also have duties to make 
reasonable adjustments for disabled 
children and young people, to support 
medical conditions and to inform parents 
and young people if SEN provision is 
made for them. 
More information about the role of early 
years settings, schools and post-16 
institutions is given in Chapters 5 to 7.  

Accountability is through 
Ofsted and the annual 
report that schools have to 
provide to parents on their 
children’s progress. 
  

Colleges Mainstream colleges have duties to use 
best endeavours to make the provision 
required to meet the SEN of children and 
young people. Mainstream and special 
colleges must also co-operate with the 
local authority in drawing up and 
reviewing the Local Offer. 
All colleges have duties to make 
reasonable adjustments for disabled 
children and young people. 
More information about duties on the 
further education sector is in Chapter 7. 

Accountable through Ofsted 
and performance tables 
such as destination and 
progress measures. 

3.71 These arrangements do not affect the disagreement resolution and complaints 
procedures described in Chapter 11. Local authorities must include in their Local 
Offer information on how complaints can be made about services. 



59 
 

4 The Local Offer 

What this chapter covers 
This chapter explains the statutory duties on local authorities to develop and publish 
a Local Offer setting out the support they expect to be available for local children and 
young people with special educational needs (SEN) or disabilities. It covers: 

• preparing and reviewing the Local Offer, including involving children, young 
people and parents and those providing services 

• publishing the Local Offer 

• publishing comments on the Local Offer and the action to be taken in 
response 

• what must be included in the Local Offer  

• information, advice and support 

Relevant legislation  
Primary 
Sections 27, 28, 30, 32, 41, 49, and 51-57 of the Children and Families Act 2014 

Equality Act 2010 

Regulations 
The Special Educational Needs and Disability Regulations 2014 (Part 4) 

What is the Local Offer? 
4.1 Local authorities must publish a Local Offer, setting out in one place information 

about provision they expect to be available across education, health and social care 
for children and young people in their area who have SEN or are disabled, including 
those who do not have Education, Health and Care (EHC) plans. In setting out what 
they ‘expect to be available’, local authorities should include provision which they 
believe will actually be available. 

4.2 The Local Offer has two key purposes: 

• To provide clear, comprehensive, accessible and up-to-date information about 
the available provision and how to access it, and 
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• To make provision more responsive to local needs and aspirations by directly 
involving disabled children and those with SEN and their parents, and 
disabled young people and those with SEN, and service providers in its 
development and review 

4.3 The Local Offer should not simply be a directory of existing services. Its success 
depends as much upon full engagement with children, young people and their 
parents as on the information it contains. The process of developing the Local Offer 
will help local authorities and their health partners to improve provision. 

4.4 The Local Offer must include provision in the local authority’s area. It must also 
include provision outside the local area that the local authority expects is likely to be 
used by children and young people with SEN for whom they are responsible and 
disabled children and young people. This could, for example, be provision in a 
further education college in a neighbouring area or support services for children and 
young people with particular types of SEN that are provided jointly by local 
authorities. It should include relevant regional and national specialist provision, such 
as provision for children and young people with low-incidence and more complex 
SEN. 

4.5 Local authorities and those who are required to co-operate with them need to comply 
with the Equality Act 2010, including when preparing, developing and reviewing the 
Local Offer. 

4.6 The Special Educational Needs and Disability Regulations 2014 provide a common 
framework for the Local Offer. They specify the requirements that all local authorities 
must meet in developing, publishing and reviewing their Local Offer, and cover: 

• the information to be included 

• how the Local Offer is to be published 

• who is to be consulted about the Local Offer 

• how children with SEN or disabilities and their parents and young people with 
SEN or disabilities will be involved in the preparation and review of the Local 
Offer, and 

• the publication of comments on the Local Offer and the local authority’s 
response, including any action it intends to take in relation to those comments 
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4.7 The Local Offer should be: 

• collaborative: local authorities must involve parents, children and young 
people in developing and reviewing the Local Offer. They must also  
co-operate with those providing services 

• accessible: the published Local Offer should be easy to understand, factual 
and jargon free. It should be structured in a way that relates to young people’s 
and parents’ needs (for example by broad age group or type of special 
educational provision). It should be well signposted and well publicised 

• comprehensive: parents and young people should know what support is 
expected to be available across education, health and social care from age 0 
to 25 and how to access it. The Local Offer must include eligibility criteria for 
services where relevant and make it clear where to go for information, advice 
and support, as well as how to make complaints about provision or appeal 
against decisions 

• up to date: when parents and young people access the Local Offer it is 
important that the information is up to date 

• transparent: the Local Offer should be clear about how decisions are made 
and who is accountable and responsible for them 

Preparing and reviewing the Local Offer 
Involving children and young people and parents 

4.8 Local authorities must involve children with SEN or disabilities and their parents and 
young people with SEN or disabilities in: 

• planning the content of the Local Offer 

• deciding how to publish the Local Offer 

• reviewing the Local Offer, including by enabling them to make comments 
about it 

4.9 Local authorities should do this in a way which ensures that children, young people 
and parents feel they have participated fully in the process and have a sense of co-
ownership. This is often referred to as ‘co-production’. Local authorities should take 
steps to ensure that their arrangements for involving children, young people and 
parents include a broadly representative group of the children with SEN or 
disabilities and their parents and young people with SEN or disabilities in their area. 
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Parent Carer Forums, young people’s forums and other local groups are useful ways 
to engage families. 

4.10 Local authorities should publicise in their Local Offer the ways in which they will 
involve children, young people and parents in developing and reviewing it. Local 
authorities should ensure that they provide support that enables children, young 
people and parents to contribute to decision-making at this strategic level and the 
Local Offer should include details of this support, which should include Parent Carer 
Forums and local voluntary organisations. 

Young people 

4.11 Local authorities must engage young people directly in developing and reviewing the 
Local Offer and should consider setting up a forum, or a range of forums, to do so. 
Local authorities should make every effort to engage a cross-section of young 
people with a range of SEN and disabilities, in a variety of settings and 
circumstances and at different ages within the 16–25 age range. Local authorities 
should make every effort to establish the issues on which young people most want to 
be engaged. They should also consider using a variety of methods to engage young 
people. These could include surveys and social media or young people’s forums, 
and making existing consultation groups, such as a local youth council, accessible to 
young people with SEN or disabilities. Young people should also have opportunities 
to be engaged independently of their parents.  

4.12 When organising participation events for young people, local authorities should 
endeavour to ensure full accessibility by considering:  

• timing: holding events when young people are most likely to be free and not 
when they are likely to be in education (unless arrangements have been 
made with their education providers) 

• transport: explaining to young people how to travel to an event, with clear 
instructions, maps and, particularly in rural areas, details of a taxi service 
which is accessible to those with disabilities 

• physical accessibility: for example, access for a number of wheelchair 
users 

• accessibility of content: providing materials in different formats and 
tailored to meet different cognitive abilities and reading skills and supporting 
different communication needs, avoiding jargon and acronyms wherever 
possible and where this is not possible, explaining terms used 
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• age appropriateness: keeping membership of young people’s forums under 
review as the participants get older, and bearing in mind the very different 
stages that young people will be at from the age of 16 to 25 

Whatever the means of consultation and engagement local authorities should let 
participants know the outcome of discussions so that they will know what will happen 
as a result of their contribution. 

Parents 

4.13 Effective parent participation can lead to a better fit between families’ needs and the 
services provided, higher satisfaction with services, reduced costs (as long-term 
benefits emerge), better value for money and better relationships between those 
providing services and those using them. Local authorities and parents should work 
together to establish the aims of parent participation, to mark progress and build 
trust. To enable effective parental participation, local authorities should consider in 
particular the timing of events and meetings – for example, organising them during 
the school day while children are at school and ensuring that parents have enough 
notice to allow them to organise childcare. 

Involving schools, colleges, health services and others  
4.14 Local authorities and their partner bodies and agencies must co-operate with each 

other in the development and review of the Local Offer. This is essential so that the 
Local Offer provides a comprehensive, transparent and accessible picture of the 
range of services available. 

4.15 The most relevant local partners who are required to co-operate with the local 
authority in relation to the Local Offer include: 

• the governing bodies of schools that the local authority maintains 

• the proprietors of academies and free schools in the local authority’s area 

• the proprietors of non-maintained special schools that are in the local 
authority’s area or provide education or training for children and young people 
in the local authority’s area 

• the governing bodies of further education colleges and sixth form colleges that 
are in the local authority’s area or are attended or likely to be attended by 
young people from their area 

• the management committees of pupil referral units that are in the local 
authority’s area or are attended or likely to be attended by young people from 
their area 
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• the proprietors of independent specialist colleges and independent schools 
specially organised to make provision for children and young people with SEN 
which have been included on the list of institutions approved by the Secretary 
of State for the purpose of enabling parents and young people to request that 
they are named on an EHC plan and are in the local authority’s area or are 
attended or likely to be attended by children and young people in their area 

• any other person (other than a school or college) that makes special 
educational provision for children or young people for whom the local authority 
is responsible, including providers of relevant early education 

• NHS England and any relevant health bodies including: 

o clinical commissioning groups (CCGs) whose areas coincide with or fall 
within the local authority’s area or which have a duty under section 3 of 
the National Health Service Act 2006 to arrange for the provision of 
services for any children or young people for whom the local authority 
is responsible 

o an NHS Trust or NHS Foundation Trust which provides services in the 
local authority’s area or for children and young people for whom the 
authority is responsible, or 

o a Local Health Board with functions in relation to children and young 
people for whom the local authority is responsible 

4.16 The local authority should engage with the providers of relevant early years 
education, particularly those in receipt of early education funding. 

4.17 The local authority must also ensure that all its officers co-operate with each other in 
respect of the Local Offer. This must include those whose roles relate to social 
services or who will contribute to helping young people make a successful transition 
to adulthood – for example those working in housing and economic regeneration.  

Keeping the Local Offer under review 
4.18 The requirement on local authorities to publish comments on their Local Offer and 

their response to those comments is relevant to their duty to keep under review the 
educational and training provision and social care provision for children and young 
people with SEN or disabilities and their role in contributing, with their partner CCGs, 
to Joint Strategic Needs Assessments and the development of local Health and 
Wellbeing Strategies (see chapter 3). 

4.19 Local authorities must keep their educational and training provision and social care 
provision under review and this includes the sufficiency of that provision. When 
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considering any reorganisation of SEN provision decision makers must make clear 
how they are satisfied that the proposed alternative arrangements are likely to lead 
to improvements in the standard, quality and/or range of educational provision for 
children with SEN (School organisation (maintained schools), Annex B: Guidance for 
Decision-makers, DfE 2014 – see the References section under Chapter 4 for a link). 

4.20 Local authorities should link reviews of education, health and social care provision to 
the development and review of their Local Offer and the action they intend to take in 
response to comments. This will help to identify gaps in provision and ensure that 
the Local Offer is responsive to the needs of local children and young people and 
their families. At a strategic level local authorities should share what they have 
learned from the comments they receive with local Health and Wellbeing Boards 
where appropriate, to help inform the development of Health and Wellbeing 
Strategies and the future provision of services for children and young people with or 
without EHC plans. 

Publishing comments about the Local Offer 
4.21 Local authorities must publish comments about their Local Offer received from or on 

behalf of children with SEN or disabilities and their parents and young people with 
SEN or disabilities.  

4.22 Comments must be published if they relate to: 

• the content of the Local Offer, which includes the quality of existing provision 
and any gaps in the provision 

• the accessibility of information in the Local Offer 

• how the Local Offer has been developed or reviewed 

4.23 It is up to local authorities to decide on the format for publishing comments but they 
should consult children and young people with SEN or disabilities and parents and 
representative organisations such as Parent Carer Forums and local organisations 
providing information, advice and support to parents, children and young people 
about this, including the local authority’s Information, Advice and Support Service. 
They should make clear how they have sought comments about the Local Offer.  

4.24 Local authorities must publish a summary of comments at least annually, although 
this is expected to be an ongoing process. They must ensure that comments are 
published in a form that does not enable any individual to be identified. 

4.25 Local authorities are not expected to publish responses to every comment 
individually but could, for example, adopt a ‘you said, we did’ approach. They are not 
required to publish abusive or vexatious comments or complaints about the service 
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provided to an individual since there are established routes to bring such complaints. 
The Local Offer should make clear what these routes are and how to access them. 

Taking action in response to comments about the Local Offer 
4.26 Local authorities must publish their response to comments received within the Local 

Offer and this must include details of the action they intend to take. They should 
consult children and young people with SEN or disabilities and the parents of 
children with SEN or disabilities in relation to the action they intend to take.  

4.27 Where appropriate, local authorities should also feed back comments to 
commissioners of services and the services themselves, including those in 
neighbouring local authorities. Comments should be used to inform commissioning 
decisions and decisions about the specific nature and type of provision that local 
families want. 

4.28 Local authorities should ensure they have access to good quality data to inform their 
decisions when reviewing provision and taking action to develop their Local Offer.  

What must be included in the Local Offer? 
4.29 Local authorities must include information about all the areas specified in the 

Special Educational Needs and Disability Regulations 2014. They may wish to 
include wider information, taking account of their discussions with children with SEN 
or disabilities and their parents and young people with SEN or disabilities.  

4.30 The Local Offer must include information about: 

• special educational, health and social care provision for children and young 
people with SEN or disabilities – this should include online and blended 
learning 

• details of how parents and young people can request an assessment for an 
EHC plan 

• arrangements for identifying and assessing children and young people’s SEN  
– this should include arrangements for EHC needs assessments 

• other educational provision, for example sports or arts provision, paired 
reading schemes 

• post-16 education and training provision 

• apprenticeships, traineeships and supported internships 
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• information about provision to assist in preparing children and young people 
for adulthood (see paragraphs 4.52 to 4.56) 

• arrangements for travel to and from schools, post-16 institutions and early 
years providers 

• support to help children and young people move between phases of 
education (for example from early years to school, from primary to secondary) 

• sources of information, advice and support in the local authority’s area relating 
to SEN and disabilities including information and advice provided under 
Section 32 of the Children and Families Act 2014, forums for parents and 
carers and support groups 

• childcare, including suitable provision for disabled children and those with 
SEN 

• leisure activities 

• support available to young people in higher education, particularly the 
Disabled Students Allowance (DSA) and the process and timescales for 
making an application for DSA 

• arrangements for resolving disagreements and for mediation, and details 
about making complaints  

• parents’ and young people’s rights to appeal a decision of the local authority 
to the First-tier Tribunal (SEN and disability) in respect of SEN and provision 

• the local authority’s accessibility strategy (under paragraph 1 Schedule 10 to 
the Equality Act 2010) 

• institutions approved under Section 41 of the Children and Families Act 2014 

4.31 The Local Offer should cover: 

• support available to all children and young people with SEN or disabilities 
from universal services such as schools and GPs 

• targeted services for children and young people with SEN or disabilities who 
require additional short-term support over and above that provided routinely 
as part of universal services 

• specialist services for children and young people with SEN or disabilities who 
require specialised, longer term support 
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Educational, health and care provision 

Educational and training provision 

4.32 The local authority must set out in its Local Offer an authority-wide description of the 
special educational and training provision it expects to be available in its area and 
outside its area for children and young people in its area who have SEN or 
disabilities from providers of relevant early years education, maintained schools, 
non-maintained special schools, pupil referral units, independent institutions 
approved under section 41 of the Children and Families Act 2014, and the full range 
of post-16 providers. This includes information about the arrangements the local 
authority has for funding children and young people with SEN, including any 
agreements about how providers will use any budget that has been delegated to 
them. 

It includes the arrangements providers have in place for: 

• identifying the particular SEN of children and young people 

• consulting with parents of disabled children with SEN and disabled young 
people with SEN or disabilities 

• securing the services, provision and equipment required by children and 
young people with SEN or disabilities 

• supporting disabled children and young people and those with SEN in moving 
between phases of education and preparing for adulthood and independent 
living 

and information about: 

• approaches to teaching, adaptations to the curriculum and the learning 
environment  for children and young people with SEN or disabilities and 
additional learning support for those with SEN 

• enabling available facilities to be accessed by disabled children and young 
people and those with SEN (this should include ancillary aids and assistive 
technology, including Augmentative and Alternative Communication (AAC)) 

• assessing and reviewing pupils’ and students’ progress towards outcomes, 
including how providers work with parents and young people in doing so 

• securing expertise among teachers, lecturers or other professionals to support 
children and young people with SEN or disabilities – this should include 
professional development to secure expertise at different levels: 
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o awareness (to give a basic awareness of a particular type of SEN, 
appropriate for all staff who will come into contact with a child or young 
person with that type of SEN) 

o enhanced (how to adapt teaching and learning to meet a particular 
type of SEN, for early years practitioners, class and subject 
teachers/lecturers and teaching assistants working directly with the 
child or young person on a regular basis), and  

o specialist (in-depth training about a particular type of SEN, for staff 
who will be advising and supporting those with enhanced-level skills 
and knowledge) 

• assessing and evaluating the effectiveness of the education and training 
provision the local authority makes for children and young people with SEN or 
disabilities 

• activities that are available to disabled children and young people and those 
with SEN, including physical activities and extra-curricular activities, and 

• supporting the emotional, mental and social development of disabled children 
and young people and those with SEN (this should include extra pastoral 
support arrangements for listening to the views of pupils and students with 
SEN and measures to prevent bullying) 

4.33 The above will include arrangements for supporting children who are looked after by 
the local authority and have SEN. 

Schools 

4.34 Schools have additional duties under the Special Educational Needs and Disability 
Regulations 2014. Schools must publish more detailed information about their 
arrangements for identifying, assessing and making provision for pupils with SEN 
(see Chapter 6, Schools).  

4.35 The information must also include information about the arrangements for the 
admission of disabled pupils, the steps taken to prevent disabled pupils from being 
treated less favourably than other pupils, the facilities provided to assist access for 
disabled pupils and the schools’ accessibility plans. The school-specific information 
should relate to the schools’ arrangements for providing a graduated response to 
children’s SEN. It should elaborate on the information provided at a local authority 
wide level in the Local Offer.  
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4.36 The Local Offer must make clear where this information can be found and must 
make clear how young people and parents can find relevant information published by 
post-16 institutions about their SEN provision (see Chapter 7).  

Early years 

4.37 When securing funded early education for two-, three- and four-year-olds local 
authorities must promote equality of opportunity for disabled children. This should 
include securing relevant expertise among early years providers and working with 
parents to ensure that appropriate provision is in place to enable each child to 
flourish. Local authorities must also secure sufficient childcare for working parents 
and must work with providers to plan and manage local provision to meet the needs 
of families and children in their area. 

4.38 Local authorities must publish in their Local Offer information about childcare 
options available to parents including the range of expertise to support children with 
SEN or disabilities and should publish information about: 

• free early education places and eligibility criteria 

• relevant services from other agencies such as Portage, Health Visitors and 
Early Support 

• arrangements for identifying and assessing children’s needs in the early years 

• support available to parents to aid their child’s development at home, and 

• arrangements for reviewing children’s progress, including progress checks 
and health and development reviews between the ages of 2 and 3 

Other educational provision 

4.39 Information about educational provision must include where to find the list of non-
maintained special schools and independent schools catering wholly or mainly for 
children with SEN, and Independent Specialist Colleges in England, including details 
of which institutions have been approved by the Secretary of State, to give parents 
and young people a statutory right to request that they are named on an EHC plan. It 
should also include: 

• the special educational provision (including Area SEN co-ordinators 
(SENCOs), and SEN support or learning support services, sensory support 
services or specialist teachers, and therapies such as speech and language 
therapy where they educate or train a child or young person) made available 
to mainstream schools, early years providers, special units, alternative 
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provision and other settings (including home-based services), whether 
provided by the local authority or others 

• local arrangements for collaboration between institutions to support those with 
SEN (for example, cluster or partnership working between post-16 institutions 
or shared services between schools) 

• the local authority’s arrangements for providing top-up funding for children 
and young people with high needs in mainstream and specialist settings 

• support for children and young people who have been released from custody 
– this should include support offered by Youth Offending Teams in relation to 
education 

Health  

4.40 Building on the Joint Strategic Needs Assessment the Local Offer must include 
information about provision made by health professionals for children and young 
people with SEN or disabilities. This must include: 

• services assisting relevant early years providers, schools and post-16 
institutions to support children and young people with medical conditions, and 

• arrangements for making those services which are available to all children 
and young people in the area accessible to those with SEN or disabilities 

It should also include: 

• speech and language therapy and other therapies such as physiotherapy and 
occupational therapy and services relating to mental health (these must be 
treated as special educational provision where they educate or train a child or 
young person (see Chapter 9 paragraphs 9.73 to 9.76) 

• wheelchair services and community equipment, children’s community nursing, 
continence services 

• palliative and respite care and other provision for children with complex health 
needs 

• other services, such as emergency care provision and habilitation support 

• provision for children and young people’s continuing care arrangements 
(including information on how these are aligned with the local process for 
developing EHC plans, which is described in Chapter 3), and 
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• support for young people when moving between healthcare services for 
children to healthcare services for adults 

4.41 Local authorities and their partner CCGs must work together to ensure that this 
information is available through the Local Offer.  

Social care and other provision 

4.42 The Local Offer must include information about social care services and other 
provision supporting children and young people with SEN or disabilities. This should 
include: 

• childcare 

• leisure activities  

• support for young people when moving between social care services for 
children to social care services for adults, including information on how and 
when the transfer is made 

• support for young people in living independently and finding appropriate 
accommodation and employment  

4.43 Under the Care Act 2014 local authorities must provide an information and advice 
service on the adult care and support system. This should include information on 
types of care and support, local provision and how to access it, accessing financial 
advice in relation to it and how to raise concerns. Local authorities must indicate in 
their Local Offer where this information can be found. 

4.44 Local authorities must provide a range of short breaks for disabled children, young 
people and their families, and prepare a short breaks duty statement giving details of 
the local range of services and how they can be accessed, including any eligibility 
criteria (The Breaks for Carers of Disabled Children Regulations 2011). Local 
authorities must publish a short breaks statement on their website and review it on a 
regular basis, taking account of the needs of local parents and carers. The statement 
will therefore form a core part of the Local Offer. 

4.45 Parent carers of disabled children often have significant needs for support, to enable 
them to support their children effectively. It is important that children’s and adult 
services work together to ensure needs are met. The Local Offer must set out the 
support groups and others who can support parent carers of disabled children and 
how to contact them. Part 3 of the Children Act 1989 gives individuals with parental 
responsibility for a disabled child the right to an assessment of their needs by a local 
authority. Local authorities must assess on the appearance of need, as well as on 
request, and must explicitly have regard to the wellbeing of parent carers in 
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undertaking an assessment of their needs. Following a parent carer’s needs 
assessment, the local authority must decide whether the parent carer needs support 
to enable them to support their disabled child and, if so, decide whether to provide 
services under section 17 of the Children Act 1989. Relevant services may include 
short breaks provision and support in the home. 

Training and apprenticeships  
4.46 The Local Offer must identify training opportunities, supported employment services, 

apprenticeships, traineeships, supported internships and support available from 
supported employment services available to young people in the area to provide a 
smooth transition from education and training into employment. This should include 
information about additional support available to young people – for example via the 
Department for Work and Pensions’ Access to Work fund – such as teaching and 
learning support, job coaching in the workplace, and provision of specialist 
equipment. Local authorities should engage with providers of apprenticeships and 
traineeships and educational institutions offering supported internships to ensure that 
the information they publish is of good quality and to identify providers who have 
particular expertise relevant to young people with SEN or disabilities. 

4.47 Local authorities should include information on how young people can apply for 
these opportunities or make clear in their Local Offer where this information can be 
found. The information should include any entry requirements, including age limits 
and educational attainment. 

Transport 
4.48 Transport can be an important factor in the support for children and young people 

with SEN or disabilities. The Local Offer must include information about 
arrangements for transport provision, including for those up to age 25 with an EHC 
plan, and this should include local authorities’ policy statements. 

4.49 Local authorities must ensure that suitable travel arrangements are made where 
necessary to facilitate an eligible child’s attendance at school. Section 508B of the 
Education Act 1996 requires local authorities to make such school travel 
arrangements as they consider necessary for children within their area. Such 
arrangements must be provided free of charge. Section 508C of the Act gives local 
authorities discretionary powers to make school travel arrangements for other 
children not covered by section 508B. Such transport does not have to be provided 
free of charge.  

4.50 Local authorities must publish a transport policy statement each year setting out the 
travel arrangements they will make to support young people aged 16-19 and 
learners with learning difficulties and/or disabilities (LDD) aged up to 25, to access 
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further education. This should include any arrangements for free or subsidised 
transport. 

4.51 Local authorities must include in their Local Offer information about: 

• any specific arrangements for specialised transport (for example, specially 
fitted buses) 

• any support available from the local authority or others with transport costs 

and should include information about: 

• any support that is offered to children and young people to help them use 
transport, including public transport, and 

• any training given to aid independent travel 

Support available to children and young people to help them 
prepare for adulthood 

4.52 Local authorities must set out in the Local Offer the support available to help 
children and young people with SEN or disabilities move into adulthood. Support 
should reflect evidence of what works in achieving good outcomes and must include 
information about preparing for and finding employment, finding somewhere to live, 
and participating in the community.  

4.53 Preparing for and finding employment should include information about: 

• pathways to employment such as apprenticeships, traineeships and 
supported internships and how to apply for them 

• support available from supported employment services, such as job coaches, 
and how to obtain that support 

• support available from employment agencies  

• support available from Year 8 to help children and young people plan their 
careers, including signposting to where they can obtain information and 
advice about setting up their own enterprise, and 

• financial support available, including from the Department for Work and 
Pensions, when people with learning difficulties or disabilities are looking for 
work or once they are employed, including ‘in work’ benefit calculations and 
specialist advice on Work Choice, Residential Training, The Work Programme 
and Access to Work  
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4.54 Finding somewhere to live should include information about: 

• finding accommodation, including information about different housing options 
such as social housing, housing association accommodation, private renting, 
shared housing and shared ownership 

• how to apply for accommodation, and where to get financial and other support 
(such as a personal assistant, assistive technology or modifications to a 
home) and more detailed advice on accommodation 

• advice, for people eligible for social care or health support, about what 
support is available to help them personally, for example in managing their 
Personal Budget or recruiting a personal assistant, and 

• opportunities and support to learn the skills needed to live in supported, semi-
supported or independent accommodation 

4.55 Participating in the community should include information about: 

• leisure and social activities, including opportunities for influencing local 
decision-making 

• how young people can access mainstream community facilities and local 
youth services (for example, access to staff with expertise in supporting young 
people with different needs) 

• volunteering opportunities and the support available to access them 

• care support available to help young people access social opportunities (for 
example, a personal assistant or assistive technology) and develop 
friendships, and how to apply for that support, and  

• support in using the internet and social media to find information and develop 
and maintain friendships, including where they can go for guidance on using 
the internet safely and how to protect themselves against cyber-bullying and 
exploitation 

4.56 The Care Act 2014 requires local authorities to establish and maintain a service for 
providing people in its area with information and advice about the adult care and 
support system. 
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Information about how to seek an EHC needs assessment 
4.57 The Local Offer must include information about how to request a needs assessment 

for an EHC plan. A request is likely to happen where special educational provision 
currently being made for them by their early years setting, school or college from 
their own resources, is not enabling the child or young person to make adequate 
progress. 

4.58 The information should include: 

• how the local authority will consider a request for an assessment and inform 
parents and young people of their decision 

• how parents, children and young people will be involved in the assessment 
process 

• what support is available to help families during the needs assessment 
process and the development of an EHC plan 

• the timescales involved in the assessment process 

• the process for making an EHC plan 

and must include: 

• information about the option of having a Personal Budget, including a local 
policy for Personal Budgets, produced with parents and young people. This 
should provide: 

o a description of the services across education, health and social care 
that currently lend themselves to the use of Personal Budgets 

o the mechanisms of control for funding available to parents and young 
people including direct payments, arrangements and third party 
arrangements (see Chapter 9, Education, Health and Care needs 
assessments and plans) 

o clear and simple statements setting out eligibility criteria and the 
decision-making processes that underpin them 

o the support available to help families manage a Personal Budget  

• arrangements for complaints, mediation, disagreement resolution and appeals 
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Information, advice and support 
4.59 The Local Offer must provide information for children, parents and young people 

about where to get information and advice. 

4.60 All local authorities must have arrangements for information and advice and should 
ensure that advice and guidance for children and young people is tailored 
appropriately for them (see Chapter 2). 

4.61 Clear, comprehensive and accessible information should be published about the 
support available to children and young people with SEN and disabled children and 
young people and the opportunities to participate in strategic decision-making. Local 
authorities and CCGs must ensure that they publicise the availability of information 
and advice and opportunities to participate in strategic decision-making. Early years 
providers, schools, colleges, and other relevant services should tell parents and 
young people about the availability of local impartial information, advice and support. 
For young people this should include access to information, advice and support on 
preparing for adulthood, such as advice and support on securing paid employment 
and/or meaningful occupation, independent living and finding accommodation, health 
and social care and participating actively in their local communities. 

Publishing the Local Offer  
4.62 Local authorities must make their Local Offer widely accessible and on a website. 

They must publish their arrangements for enabling those without access to the 
internet to get the information. They must also enable access for different groups, 
including disabled people and those with different types of SEN. 
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5 Early years providers  

What this chapter covers 
This chapter explains the action early years providers should take to meet their 
duties in relation to identifying and supporting all children with special educational 
needs (SEN), whether or not they have an Education, Health and Care (EHC) plan.  

Relevant legislation 
Primary 
The following sections of the Children and Families Act 2014: 

• Co-operating generally: governing body functions: Section 29  

• Children and young people with SEN but no EHC plan: Section 34 

• Children with SEN in maintained nurseries: Section 35 

• Using best endeavours to secure special educational provision: Section 66 

• SEN co-ordinators: Section 64 

• Informing parents and young people: Section 68 

• SEN information report: Section 69 

• Duty to support pupils with medical conditions: Section 100 

The Equality Act 2010 

Regulations 
The Statutory Framework for the Early Years Foundation Stage 

The Special Educational Needs and Disability Regulations 2014  
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Improving outcomes: high aspirations and expectations 
for children with SEN  

5.1  All children are entitled to an education that enables them to: 

• achieve the best possible educational and other outcomes, and 

• become confident young children with a growing ability to communicate 
their own views and ready to make the transition into compulsory education 

5.2 Providers of early years education, that is all early years providers in the maintained, 
private, voluntary and independent sectors that a local authority funds, are required 
to have regard to this Code including the principles set out in Chapter 1.  

5.3 The Early Years Foundation Stage (EYFS) is the statutory framework for children 
aged 0 to 5 years. All early years providers must follow the safeguarding and 
welfare requirements of the EYFS and the learning and development requirements, 
unless an exemption from these has been granted.  

5.4 Providers must have arrangements in place to support children with SEN or 
disabilities. These arrangements should include a clear approach to identifying and 
responding to SEN. The benefits of early identification are widely recognised – 
identifying need at the earliest point, and then making effective provision, improves 
long-term outcomes for children. 

5.5 All those who work with young children should be alert to emerging difficulties and 
respond early. In particular, parents know their children best and it is important that 
all practitioners listen and understand when parents express concerns about their 
child’s development. They should also listen to and address any concerns raised by 
children themselves.  

5.6 Maintained nursery schools must: 

• use their best endeavours to make sure that a child with SEN gets the 
support they need 

• ensure that children with SEN engage in the activities of school alongside 
children who do not have SEN 

• designate a teacher to be responsible for co-ordinating SEN provision (the 
SEN co-ordinator, or SENCO) 

• inform parents when they are making special educational provision for a 
child 
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They must also prepare a report on:  

• the implementation of their SEN policy 

• their arrangements for the admission of disabled children 

• the steps being taken to prevent disabled children from being treated less 
favourably than others 

• the facilities provided to enable access to the school for disabled children, 
and  

• their accessibility plan showing how they plan to improve access over time 

5.7 Early years providers must provide information for parents on how they support 
children with SEN and disabilities, and should regularly review and evaluate the 
quality and breadth of the support they offer or can access for children with SEN or 
disabilities. Maintained nursery schools and all providers of relevant early education 
to children with SEN must co-operate with the local authority in reviewing the 
provision that is available locally (see Chapter 3), and in developing the Local Offer 
(see Chapter 4). Providers should work in partnership with other local education 
providers to explore how different types of need can be met most effectively.  

5.8 Local authorities must ensure that all providers they fund in the maintained, private, 
voluntary and independent sectors are aware of the requirement on them to have 
regard to the SEN Code of Practice and to meet the needs of children with SEN and 
disabilities. When securing funded early education for two-, three- and four-year-olds 
local authorities should promote equality and inclusion for children with disabilities or 
SEN. This includes removing barriers that prevent children accessing early 
education and working with parents to give each child support to fulfil their potential. 

5.9 Where assessment indicates that support from specialist services is required, it is 
important that children receive it as quickly as possible. Joint commissioning 
arrangements should seek to ensure that there are sufficient services to meet the 
likely need in an area (Chapter 3, Working together across Education, Health and 
Care for joint outcomes). The Local Offer should set out clearly what support is 
available from different services, including early years, and how it can be accessed. 

Equality Act 2010 
5.10 All early years providers have duties under the Equality Act 2010. In particular, they 

must not discriminate against, harass or victimise disabled children, and they must 
make reasonable adjustments, including the provision of auxiliary aids and services 
for disabled children, to prevent them being put at substantial disadvantage. This 
duty is anticipatory – it requires thought to be given in advance to what disabled 
children and young people might require and what adjustments might need to be 
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made to prevent that disadvantage. All publicly funded early years providers must 
promote equality of opportunity for disabled children. There is further detail on the 
disability discrimination duties under the Equality Act in Chapter 1, Introduction. The 
guidance in this chapter should be read in the light of the guidance in Chapter 1 
which focuses on inclusive practice and removing barriers to learning. 

Medical conditions 
5.11 All early years providers should take steps to ensure that children with medical 

conditions get the support required to meet those needs. This is set out in the EYFS 
framework.  

SEN in the early years 
5.12 All early years providers are required to have arrangements in place to identify and 

support children with SEN or disabilities and to promote equality of opportunity for 
children in their care. These requirements are set out in the EYFS framework. The 
EYFS framework also requires practitioners to review children’s progress and share 
a summary with parents. In addition, the ‘Early years outcomes’ is an aid for 
practitioners, including child minders, nurseries and others such as inspectors, to 
help them to understand the outcomes they should be working towards. Links to the 
EYFS framework and the guide to early years outcomes are provided in the 
References section under Chapter 5. 

5.13 Some children need support for SEN and disabilities at home or in informal settings 
before, or as well as, the support they receive from an early years provider. Provision 
for children who need such support should form part of the local joint commissioning 
arrangements and be included in the Local Offer. 

From birth to two – early identification 
5.14 Parents’ early observations of their child are crucial. Children with more complex 

developmental and sensory needs may be identified at birth. Health assessments, 
such as the hearing screening test, which is used to check the hearing of all new-
born babies, enable very early identification of a range of medical and physical 
difficulties. Health services, including paediatricians, the family’s general practitioner, 
and health visitors, should work with the family, support them to understand their 
child’s needs and help them to access early support.  

5.15 Where a health body is of the opinion that a young child under compulsory school 
age has, or probably has, SEN, they must inform the child’s parents and bring the 
child to the attention of the appropriate local authority. The health body must also 
give the parents the opportunity to discuss their opinion and let them know about any 
voluntary organisations that are likely to be able to provide advice or assistance. This 
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includes the educational advice, guidance and any intervention to be put in place at 
an early point and before the child starts school.  

5.16 This support can take a number of forms, including: 

• specialist support from health visitors, educational psychologists, speech and 
language therapists or specialist teachers, such as a teacher of the deaf or vision 
impaired. These specialists may visit families at home to provide practical 
support, answering questions and clarifying needs 

• training for parents in using early learning programmes to promote play, 
communication and language development 

• home-based programmes, such as Portage, which offer a carefully structured 
system to help parents support their child’s early learning and development 

5.17 Early Support supports the better delivery and co-ordination of services for disabled 
children, and their families, including training for professional or trained independent 
volunteers providing a single point of contact or key working. (See References 
section under Chapter 2 for a link to the Early Support Programme.) 

5.18 From September 2014, 2-year-olds for whom Disability Living Allowance is paid will 
be entitled to free early education. 

5.19 Information about these services should be included in the Local Offer. 

Early years provision 
5.20 The majority of 3- and 4-year-olds, and many younger children, attend some form of 

early years provision. The EYFS framework sets the standards that all Ofsted-
registered early years providers, and schools offering early years provision, must 
meet to ensure that children learn and develop well and are kept healthy and safe. 
This includes ongoing assessment of children’s progress. Early years providers and 
educational settings should have arrangements in place that include a clear 
approach to assessing SEN. This should be part of the setting’s overall approach to 
monitoring the progress and development of all children. 

5.21 In assessing progress of children in the early years, practitioners can use the non-
statutory Early Years Outcomes guidance as a tool to assess the extent to which a 
young child is developing at expected levels for their age. The guidance sets out 
what most children do at each stage of their learning and development. These 
include typical behaviours across the seven areas of learning: 

• communication and language 
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• physical development 

• personal, social and emotional development 

• literacy 

• mathematics 

• understanding of the world 

• expressive arts and design 

5.22 The EYFS framework includes two specific points for providing written assessments 
for parents and other professionals – when the child is aged two and at the end of 
the reception year – which are detailed below. 

Progress check at age two 

5.23 When a child is aged between two and three, early years practitioners must review 
progress and provide parents with a short written summary of their child’s 
development, focusing in particular on communication and language, physical 
development and personal, social and emotional development. This progress check 
must identify the child’s strengths and any areas where the child’s progress is 
slower than expected. If there are significant emerging concerns (or identified SEN 
or disability) practitioners should develop a targeted plan to support the child, 
involving other professionals such as, for example, the setting’s SENCO or the Area 
SENCO, as appropriate. The summary must highlight areas where: 

• good progress is being made 

• some additional support might be needed  

• there is a concern that a child may have a developmental delay (which may 
indicate SEN or disability) 

5.24 It must describe the activities and strategies the provider intends to adopt to address 
any issues or concerns. If a child moves settings between the ages of two and three 
it is expected that the progress check will be undertaken in the setting where the 
child has spent most time. 

5.25 Health visitors currently check children’s physical development milestones between 
ages two and three as part of the universal Healthy Child Programme. From 2015, it 
is proposed to introduce an integrated review that will cover the development areas 
in the Healthy Child Programme two-year review and the EYFS two-year progress 
check. The integrated review will: 
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• identify the child’s progress, strengths and needs at this age in order to 
promote positive outcomes in health and wellbeing, learning and 
development 

• enable appropriate intervention and support for children and their families, 
where progress is less than expected, and  

• generate information which can be used to plan services and contribute to 
the reduction of inequalities in children’s outcomes 

Assessment at the end of the EYFS – the EYFS profile 

5.26 The EYFS profile provides parents, practitioners and teachers with a well-rounded 
picture of a child’s knowledge, understanding and abilities. A profile is usually 
completed for children in the final term of the year in which they turn five. It is 
particularly helpful for children with SEN and should inform plans for future learning 
and identify any additional needs for support.  

Identifying needs in the early years  
5.27 In addition to the formal checks, early years practitioners working with children 

should monitor and review the progress and development of all children throughout 
the early years.  

5.28 Where a child appears to be behind expected levels, or where a child’s progress 
gives cause for concern, practitioners should consider all the information about the 
child’s learning and development from within and beyond the setting, from formal 
checks, from practitioner observations and from any more detailed assessment of 
the child’s needs. From within the setting practitioners should particularly consider 
information on a child’s progress in communication and language, physical 
development and personal, social and emotional development. Where any specialist 
advice has been sought from beyond the setting, this should also inform decisions 
about whether or not a child has SEN. All the information should be brought together 
with the observations of parents and considered with them. 

5.29 A delay in learning and development in the early years may or may not indicate that 
a child has SEN, that is, that they have a learning difficulty or disability that calls for 
special educational provision. Equally, difficult or withdrawn behaviour does not 
necessarily mean that a child has SEN. However, where there are concerns, there 
should be an assessment to determine whether there are any causal factors such as 
an underlying learning or communication difficulty. If it is thought housing, family or 
other domestic circumstances may be contributing to the presenting behaviour, a 
multi-agency approach, supported by the use of approaches such as the Early Help 
Assessment, should be adopted. 
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5.30 Identifying and assessing SEN for young children whose first language is not English 
requires particular care. Early years practitioners should look carefully at all aspects 
of a child’s learning and development to establish whether any delay is related to 
learning English as an additional language or if it arises from SEN or disability. 
Difficulties related solely to learning English as an additional language are not SEN. 

5.31 Where a child has a significantly greater difficulty in learning than their peers, or a 
disability that prevents or hinders a child from making use of the facilities in the 
setting and requires special educational provision, the setting should make that 
provision. In all cases, early identification and intervention can significantly reduce 
the need for more costly interventions at a later stage. 

5.32 Special educational provision should be matched to the child’s identified SEN. 
Children’s SEN are generally thought of in the following four broad areas of need 
and support – see Chapter 6, paragraph 6.28 onwards, for a fuller explanation: 

• communication and interaction 

• cognition and learning 

• social, emotional and mental health 

• sensory and/or physical needs 

5.33 These areas give an overview of the range of needs that providers should plan for. 
However, individual children often have needs that cut across all these areas and 
their needs may change over time. For instance speech, language and 
communication needs can also be a feature of a number of other areas of SEN, and 
children with an Autism Spectrum Disorder may have needs across all areas. The 
special educational provision made for a child should always be based on an 
understanding of their particular strengths and needs and should seek to address 
them all, using well-evidenced interventions targeted at areas of difficulty and, where 
necessary, specialist equipment or software. This will help to overcome barriers to 
learning and participation. Support should be family centred and should consider the 
individual family’s needs and the best ways to support them. 

5.34 Reviewing the effectiveness of interventions in enabling children to make progress 
can itself be part of the assessment of need, informing the next steps to be taken as 
part of a graduated approach to support, as described in ‘SEN support in the early 
years’ below. It may be necessary to test out interventions as part of this process, 
both to judge their effectiveness for the child and to provide further information about 
the precise nature of their needs. 
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5.35 There is a wide range of information available on early years and early intervention 
and on different areas of need and the most effective interventions. For more 
information and links to useful resources see Annex 2: Improving practice and staff 
training in education settings. 

SEN support in the early years  
5.36 It is particularly important in the early years that there is no delay in making any 

necessary special educational provision. Delay at this stage can give rise to learning 
difficulty and subsequently to loss of self-esteem, frustration in learning and to 
behaviour difficulties. Early action to address identified needs is critical to the future 
progress and improved outcomes that are essential in helping the child to prepare for 
adult life (Chapter 8, Preparing for adulthood from the earliest years). 

5.37 Where a setting identifies a child as having SEN they must work in partnership with 
parents to establish the support the child needs. 

5.38 Where a setting makes special educational provision for a child with SEN they 
should inform the parents and a maintained nursery school must inform the parents. 
All settings should adopt a graduated approach with four stages of action: assess, 
plan, do and review. 

Assess 

5.39 In identifying a child as needing SEN support, the early years practitioner, working 
with the setting SENCO and the child’s parents, will have carried out an analysis of 
the child’s needs. This initial assessment should be reviewed regularly to ensure that 
support is matched to need. Where there is little or no improvement in the child’s 
progress, more specialist assessment may be called for from specialist teachers or 
from health, social services or other agencies beyond the setting. Where 
professionals are not already working with the setting, the SENCO should contact 
them, with the parents’ agreement. 

Plan 

5.40 Where it is decided to provide SEN support, and having formally notified the parents, 
(see 5.38 above), the practitioner and the SENCO should agree, in consultation with 
the parent, the outcomes they are seeking, the interventions and support to be put in 
place, the expected impact on progress, development or behaviour, and a clear date 
for review. Plans should take into account the views of the child. The support and 
intervention provided should be selected to meet the outcomes identified for the 
child, based on reliable evidence of effectiveness, and provided by practitioners with 
relevant skills and knowledge. Any related staff development needs should be 
identified and addressed.  



87 
 

5.41 Parents should be involved in planning support and, where appropriate, in reinforcing 
the provision or contributing to progress at home.  

Do 

5.42 The early years practitioner, usually the child’s key person, remains responsible for 
working with the child on a daily basis. With support from the SENCO, they should 
oversee the implementation of the interventions or programmes agreed as part of 
SEN support. The SENCO should support the practitioner in assessing the child’s 
response to the action taken, in problem solving and advising on the effective 
implementation of support. 

Review 

5.43 The effectiveness of the support and its impact on the child’s progress should be 
reviewed in line with the agreed date. The impact and quality of the support should 
be evaluated by the practitioner and the SENCO working with the child’s parents and 
taking into account the child’s views. They should agree any changes to the 
outcomes and support for the child in light of the child’s progress and development. 
Parents should have clear information about the impact of the support provided and 
be involved in planning next steps. 

5.44 This cycle of action should be revisited in increasing detail and with increasing 
frequency, to identify the best way of securing good progress. At each stage parents 
should be engaged with the setting, contributing their insights to assessment and 
planning. Intended outcomes should be shared with parents and reviewed with them, 
along with action taken by the setting, at agreed times. 

5.45 The graduated approach should be led and co-ordinated by the setting SENCO 
working with and supporting individual practitioners in the setting and informed by 
EYFS materials, the Early Years Outcomes guidance and Early Support resources 
(information is available at the National Children’s Bureau website – see the 
References section under Chapter 5 for the link). 

5.46 Where a child has an EHC plan, the local authority must review that plan as a 
minimum every twelve months. As part of the review, the local authority can ask 
settings, and require maintained nursery schools, to convene and hold the annual 
review meeting on its behalf. Further information about EHC plan reviews and the 
role of early years settings is in Chapter 9, Education, Health and Care needs 
assessments and plans. 
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Transition 

5.47 SEN support should include planning and preparing for transition, before a child 
moves into another setting or school. This can also include a review of the SEN 
support being provided or the EHC plan. To support the transition, information 
should be shared by the current setting with the receiving setting or school. The 
current setting should agree with parents the information to be shared as part of this 
planning process 

Involving specialists 

5.48 Where a child continues to make less than expected progress, despite evidence-
based support and interventions that are matched to the child’s area of need, 
practitioners should consider involving appropriate specialists, for example, health 
visitors, speech and language therapists, Portage workers, educational 
psychologists or specialist teachers, who may be able to identify effective strategies, 
equipment, programmes or other interventions to enable the child to make progress 
towards the desired learning and development outcomes.  The decision to involve 
specialists should be taken with the child’s parents. 

Requesting an Education, Health and Care needs assessment 

5.49 Where, despite the setting having taken relevant and purposeful action to identify, 
assess and meet the special educational needs of the child, the child has not made 
expected progress, the setting should consider requesting an Education, Health and 
Care needs assessment (see Chapter 9, Education, Health and Care needs 
assessments and plans).  

Record keeping 

5.50 Practitioners must maintain a record of children under their care as required under 
the EYFS framework. Such records about their children must be available to parents 
and they must include how the setting supports children with SEN and disabilities. 

Keeping provision under review 
5.51 Providers should review how well equipped they are to provide support across the 

four broad areas of SEN. Information on these areas is collected through the Early 
Years Census, and forms part of the statutory publication ‘Children and Young 
People with SEN: an analysis’ which is issued by DfE each year. 

The role of the SENCO in early years provision 
5.52 A maintained nursery school must ensure that there is a qualified teacher 

designated as the SENCO in order to ensure the detailed implementation of support 
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for children with SEN. This individual should also have the prescribed qualification 
for SEN Co-ordination or relevant experience. 

5.53 The EYFS framework requires other early years providers to have arrangements in 
place for meeting children’s SEN. Those in group provision are expected to identify a 
SENCO. Childminders are encouraged to identify a person to act as SENCO and 
childminders who are registered with a childminder agency or who are part of a 
network may wish to share that role between them. 

5.54 The role of the SENCO involves: 

• ensuring all practitioners in the setting understand their responsibilities to 
children with SEN and the setting’s approach to identifying and meeting 
SEN 

• advising and supporting colleagues 

• ensuring parents are closely involved throughout and that their insights 
inform action taken by the setting, and 

• liaising with professionals or agencies beyond the setting 

The role of the Area SENCO 
5.55 To fulfil their role in identifying and planning for the needs of children with SEN, local 

authorities should ensure that there is sufficient expertise and experience amongst 
local early years providers to support children with SEN. Local authorities often make 
use of Area SENCOs to provide advice and guidance to early years providers on the 
development of inclusive early learning environments. The Area SENCO helps make 
the links between education, health and social care to facilitate appropriate early 
provision for children with SEN and their transition to compulsory schooling. 

5.56 Typically, the role of the Area SENCO includes: 

• providing advice and practical support to early years providers about 
approaches to identification, assessment and intervention within the SEN 
Code of Practice 

• providing day-to-day support for setting-based SENCOs in ensuring 
arrangements are in place to support children with SEN 

• strengthening the links between the settings, parents, schools, social care 
and health services 

• developing and disseminating good practice 
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• supporting the development and delivery of training both for individual 
settings and on a wider basis 

• developing links with existing SENCO networks to support smooth 
transitions to school nursery and reception classes, and 

• informing parents of and working with local impartial Information, Advice 
and Support Services, to promote effective work with parents of children in 
the early years 

5.57 The Area SENCO plays an important part in planning for children with SEN to 
transfer between early years provision and schools. 

5.58 Where there is an Area SENCO in place, they will want to work with early years 
providers who are registered with either Ofsted or a childminder agency. They 
should consider how they work with and provide advice to childminder agencies and 
their registered providers in supporting children with SEN. 

Funding for SEN support in the early years 
5.59 Local authorities must ensure that all providers delivering funded early education 

places meet the needs of children with SEN and disabled children. In order to do this 
local authorities should make sure funding arrangements for early education reflect 
the need to provide suitable support for these children. 

5.60 Early years providers should consider how best to use their resources to support the 
progress of children with SEN.  
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6 Schools 

What this chapter covers  
This chapter applies mostly to mainstream schools. The Equality Act duties 
described under ‘Equality and inclusion’ and the duty to publish an SEN information 
report under ‘Publishing information: SEN information report’ apply to special 
schools, as do schools’ duties in respect of EHC needs assessments and plans 
(Chapter 9 – Education, Health and Care needs assessments and plans). The 
chapter explains the action that mainstream schools should take to meet their duties 
in relation to identifying and supporting all children with special educational needs 
(SEN) whether or not they have an Education, Health and Care (EHC) plan.  

Relevant legislation 
Primary 
The following sections of the Children and Families Act 2014: 

• Co-operating generally: governing body functions: Section 29  

• Children and young people with special educational needs but no EHC 
plan: Section 29 

• Children with SEN in maintained nurseries and mainstream schools: 
Section 35 

• Using best endeavours to secure special educational provision: Section 66 

• SEN co-ordinators: Section 67 

• Informing parents and young people: Section 68 

• SEN information report: Section 69 

• Duty to support pupils with medical conditions: Section 100 

The Equality Act 2010 

Regulations 
The Special Educational Needs and Disability Regulations 2014  
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Improving outcomes: high aspirations and expectations 
for children and young people with SEN 

6.1 All children and young people are entitled to an appropriate education, one that is 
appropriate to their needs, promotes high standards and the fulfilment of potential. 
This should enable them to: 

• achieve their best 

• become confident individuals living fulfilling lives, and 

• make a successful transition into adulthood, whether into employment, 
further or higher education or training 

6.2 Every school is required to identify and address the SEN of the pupils that they 
support. Mainstream schools, which in this chapter includes maintained schools and 
academies that are not special schools, maintained nursery schools, 16 to19 
academies, alternative provision academies and Pupil Referral Units (PRUs), must: 

• use their best endeavours to make sure that a child with SEN gets the 
support they need – this means doing everything they can to meet children 
and young people’s SEN 

• ensure that children and young people with SEN engage in the activities of 
the school alongside pupils who do not have SEN 

• designate a teacher to be responsible for co-ordinating SEN provision – the 
SEN co-ordinator, or SENCO (this does not apply to 16 to 19 academies) 

• inform parents when they are making special educational provision for a 
child 

• prepare an SEN information report (see ‘Publishing information: SEN 
information report’, paragraph 6.78 onwards) and their arrangements for 
the admission of disabled children, the steps being taken to prevent 
disabled children from being treated less favourably than others, the 
facilities provided to enable access to the school for disabled children and 
their accessibility plan showing how they plan to improve access 
progressively over time 

6.3 There should be a member of the governing body or a sub-committee with specific 
oversight of the school’s arrangements for SEN and disability. School leaders should 
regularly review how expertise and resources used to address SEN can be used to 
build the quality of whole-school provision as part of their approach to school 
improvement. 
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6.4 The quality of teaching for pupils with SEN, and the progress made by pupils, should 
be a core part of the school’s performance management arrangements and its 
approach to professional development for all teaching and support staff. School 
leaders and teaching staff, including the SENCO, should identify any patterns in the 
identification of SEN, both within the school and in comparison with national data, 
and use these to reflect on and reinforce the quality of teaching. Many aspects of this 
whole school approach have been piloted by Achievement for All – for further details 
and links to other sources of training and support materials, see Annex 2: Improving 
practice and staff training in education settings. 

6.5 The identification of SEN should be built into the overall approach to monitoring the 
progress and development of all pupils. 

6.6 A mainstream school’s arrangements for assessing and identifying pupils as having 
SEN should be agreed and set out as part of the Local Offer. A school should 
publish its arrangements as part of the information it makes available on SEN (see 
the Special Educational Needs and Disability Regulations 2014). 

6.7 In fulfilling these duties schools should have regard to the principles set out in 
Chapter 1. In particular, they should ensure that children, parents and young people 
are actively involved in decision-making throughout the approaches set out in this 
chapter.  

Equality and inclusion 
6.8 Schools support pupils with a wide range of SEN. They should regularly review and 

evaluate the breadth and impact of the support they offer or can access. Schools 
must co-operate with the local authority in reviewing the provision that is available 
locally (Chapter 3) and in developing the Local Offer (Chapter 4). Schools should 
also collaborate with other local education providers to explore how different needs 
can be met most effectively. They must have due regard to general duties to 
promote disability equality. 

6.9 All schools have duties under the Equality Act 2010 towards individual disabled 
children and young people. They must make reasonable adjustments, including the 
provision of auxiliary aids and services for disabled children, to prevent them being 
put at a substantial disadvantage. These duties are anticipatory – they require 
thought to be given in advance to what disabled children and young people might 
require and what adjustments might need to be made to prevent that disadvantage. 
Schools also have wider duties to prevent discrimination, to promote equality of 
opportunity and to foster good relations. 
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6.10 Further duties are referred to in the Introduction. The guidance in this chapter should 
be read in the light of the principle in Chapter 1 which focuses on inclusive practice 
and removing barriers to learning. 

Medical conditions 
6.11 The Children and Families Act 2014 places a duty on maintained schools and 

academies to make arrangements to support pupils with medical conditions. 
Individual healthcare plans will normally specify the type and level of support 
required to meet the medical needs of such pupils. Where children and young people 
also have SEN, their provision should be planned and delivered in a co-ordinated 
way with the healthcare plan. Schools are required to have regard to statutory 
guidance ‘Supporting pupils at school with medical conditions’ (see the References 
section under Introduction for a link). 

Curriculum 
6.12 All pupils should have access to a broad and balanced curriculum. The National 

Curriculum Inclusion Statement states that teachers should set high expectations for 
every pupil, whatever their prior attainment. Teachers should use appropriate 
assessment to set targets which are deliberately ambitious. Potential areas of 
difficulty should be identified and addressed at the outset. Lessons should be 
planned to address potential areas of difficulty and to remove barriers to pupil 
achievement. In many cases, such planning will mean that pupils with SEN and 
disabilities will be able to study the full national curriculum. 

Careers guidance for children and young people 
6.13 Maintained schools and PRUs must ensure that pupils from Year 8 until Year 13 are 

provided with independent careers guidance. Academies are subject to this duty 
through their funding agreements. Chapter 8 provides more information about 
careers guidance for children and young people. 

Identifying SEN in schools 
6.14 All schools should have a clear approach to identifying and responding to SEN. The 

benefits of early identification are widely recognised – identifying need at the earliest 
point and then making effective provision improves long-term outcomes for the child 
or young person. 

6.15 A pupil has SEN where their learning difficulty or disability calls for special 
educational provision, namely provision different from or additional to that normally 
available to pupils of the same age. Making higher quality teaching normally 
available to the whole class is likely to mean that fewer pupils will require such 
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support. Such improvements in whole-class provision tend to be more cost effective 
and sustainable. 

6.16 Schools should assess each pupil’s current skills and levels of attainment on entry, 
building on information from previous settings and key stages where appropriate. At 
the same time, schools should consider evidence that a pupil may have a disability 
under the Equality Act 2010 and, if so, what reasonable adjustments may need to be 
made for them. 

6.17 Class and subject teachers, supported by the senior leadership team, should make 
regular assessments of progress for all pupils. These should seek to identify pupils 
making less than expected progress given their age and individual circumstances. 
This can be characterised by progress which: 

• is significantly slower than that of their peers starting from the same 
baseline 

• fails to match or better the child’s previous rate of progress 

• fails to close the attainment gap between the child and their peers 

• widens the attainment gap 

6.18 It can include progress in areas other than attainment – for instance where a pupil 
needs to make additional progress with wider development or social needs in order 
to make a successful transition to adult life. 

6.19 The first response to such progress should be high quality teaching targeted at their 
areas of weakness. Where progress continues to be less than expected the class or 
subject teacher, working with the SENCO, should assess whether the child has SEN. 
While informally gathering evidence (including the views of the pupil and their 
parents) schools should not delay in putting in place extra teaching or other rigorous 
interventions designed to secure better progress, where required. The pupil’s 
response to such support can help identify their particular needs. 

6.20 For some children, SEN can be identified at an early age. However, for other 
children and young people difficulties become evident only as they develop. All those 
who work with children and young people should be alert to emerging difficulties and 
respond early. In particular, parents know their children best and it is important that 
all professionals listen and understand when parents express concerns about their 
child’s development. They should also listen to and address any concerns raised by 
children and young people themselves. 
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6.21 Persistent disruptive or withdrawn behaviours do not necessarily mean that a child or 
young person has SEN. Where there are concerns, there should be an assessment 
to determine whether there are any causal factors such as undiagnosed learning 
difficulties, difficulties with communication or mental health issues. If it is thought 
housing, family or other domestic circumstances may be contributing to the 
presenting behaviour a multi-agency approach, supported by the use of approaches 
such as the Early Help Assessment, may be appropriate. In all cases, early 
identification and intervention can significantly reduce the use of more costly 
intervention at a later stage. 

6.22 Professionals should also be alert to other events that can lead to learning difficulties 
or wider mental health difficulties, such as bullying or bereavement. Such events will 
not always lead to children having SEN but it can have an impact on wellbeing and 
sometimes this can be severe. Schools should ensure they make appropriate 
provision for a child’s short-term needs in order to prevent problems escalating. 
Where there are long-lasting difficulties schools should consider whether the child 
might have SEN. Further guidance on dealing with bullying issues can be found on 
the GOV.UK website – a link is given in the References section under Chapter 6.  

6.23 Slow progress and low attainment do not necessarily mean that a child has SEN and 
should not automatically lead to a pupil being recorded as having SEN. However, 
they may be an indicator of a range of learning difficulties or disabilities. Equally, it 
should not be assumed that attainment in line with chronological age means that 
there is no learning difficulty or disability. Some learning difficulties and disabilities 
occur across the range of cognitive ability and, left unaddressed may lead to 
frustration, which may manifest itself as disaffection, emotional or behavioural 
difficulties. 

6.24 Identifying and assessing SEN for children or young people whose first language is 
not English requires particular care. Schools should look carefully at all aspects of a 
child or young person’s performance in different areas of learning and development 
or subjects to establish whether lack of progress is due to limitations in their 
command of English or if it arises from SEN or a disability. Difficulties related solely 
to limitations in English as an additional language are not SEN. 

6.25 When reviewing and managing special educational provision the broad areas of 
need and support outlined from 6.28 below may be helpful, and schools should 
review how well equipped they are to provide support across these areas. 
Information on these areas of need and support is also collected through the School 
Census and forms part of the statutory publication ‘Children and Young People with 
SEN: an analysis’ which is issued by DfE each year. 
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6.26 There is a wide range of information available on appropriate interventions for pupils 
with different types of need, and associated training which schools can use to ensure 
they have the necessary knowledge and expertise to use them. See the References 
section under Chapter 6 for links to organisations that provide this information. 

6.27 These four broad areas give an overview of the range of needs that should be 
planned for. The purpose of identification is to work out what action the school needs 
to take, not to fit a pupil into a category. In practice, individual children or young 
people often have needs that cut across all these areas and their needs may change 
over time. For instance speech, language and communication needs can also be a 
feature of a number of other areas of SEN, and children and young people with an 
Autistic Spectrum Disorder (ASD) may have needs across all areas, including 
particular sensory requirements. A detailed assessment of need should ensure that 
the full range of an individual’s needs is identified, not simply the primary need. The 
support provided to an individual should always be based on a full understanding of 
their particular strengths and needs and seek to address them all using well-
evidenced interventions targeted at their areas of difficulty and where necessary 
specialist equipment or software. 

Broad areas of need 

Communication and interaction 

6.28 Children and young people with speech, language and communication needs 
(SLCN) have difficulty in communicating with others. This may be because they have 
difficulty saying what they want to, understanding what is being said to them or they 
do not understand or use social rules of communication. The profile for every child 
with SLCN is different and their needs may change over time. They may have 
difficulty with one, some or all of the different aspects of speech, language or social 
communication at different times of their lives. 

6.29 Children and young people with ASD, including Asperger’s Syndrome and Autism, 
are likely to have particular difficulties with social interaction. They may also 
experience difficulties with language, communication and imagination, which can 
impact on how they relate to others. 

Cognition and learning 

6.30 Support for learning difficulties may be required when children and young people 
learn at a slower pace than their peers, even with appropriate differentiation. 
Learning difficulties cover a wide range of needs, including moderate learning 
difficulties (MLD), severe learning difficulties (SLD), where children are likely to need 
support in all areas of the curriculum and associated difficulties with mobility and 
communication, through to profound and multiple learning difficulties (PMLD), where 
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children are likely to have severe and complex learning difficulties as well as a 
physical disability or sensory impairment. 

6.31 Specific learning difficulties (SpLD), affect one or more specific aspects of learning. 
This encompasses a range of conditions such as dyslexia, dyscalculia and 
dyspraxia.  

Social, emotional and mental health difficulties 

6.32 Children and young people may experience a wide range of social and emotional 
difficulties which manifest themselves in many ways. These may include becoming 
withdrawn or isolated, as well as displaying challenging, disruptive or disturbing 
behaviour. These behaviours may reflect underlying mental health difficulties such 
as anxiety or depression, self-harming, substance misuse, eating disorders or 
physical symptoms that are medically unexplained. Other children and young people 
may have disorders such as attention deficit disorder, attention deficit hyperactive 
disorder or attachment disorder. 

6.33 Schools and colleges should have clear processes to support children and young 
people, including how they will manage the effect of any disruptive behaviour so it 
does not adversely affect other pupils. The Department for Education publishes 
guidance on managing pupils’ mental health and behaviour difficulties in schools – 
see the References section under Chapter 6 for a link. 

Sensory and/or physical needs 

6.34 Some children and young people require special educational provision because they 
have a disability which prevents or hinders them from making use of the educational 
facilities generally provided. These difficulties can be age related and may fluctuate 
over time. Many children and young people with vision impairment (VI), hearing 
impairment (HI) or a multi-sensory impairment (MSI) will require specialist support 
and/or equipment to access their learning, or habilitation support. Children and 
young people with an MSI have a combination of vision and hearing difficulties. 
Information on how to provide services for deafblind children and young people is 
available through the Social Care for Deafblind Children and Adults guidance 
published by the Department of Health (see the References section under Chapter 6 
for a link). 

6.35 Some children and young people with a physical disability (PD) require additional 
ongoing support and equipment to access all the opportunities available to their 
peers. 
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Special educational provision in schools 
6.36 Teachers are responsible and accountable for the progress and development of the 

pupils in their class, including where pupils access support from teaching assistants 
or specialist staff.  

6.37 High quality teaching, differentiated for individual pupils, is the first step in 
responding to pupils who have or may have SEN. Additional intervention and support 
cannot compensate for a lack of good quality teaching. Schools should regularly and 
carefully review the quality of teaching for all pupils, including those at risk of 
underachievement. This includes reviewing and, where necessary, improving, 
teachers’ understanding of strategies to identify and support vulnerable pupils and 
their knowledge of the SEN most frequently encountered. 

6.38 In deciding whether to make special educational provision, the teacher and SENCO 
should consider all of the information gathered from within the school about the 
pupil’s progress, alongside national data and expectations of progress. This should 
include high quality and accurate formative assessment, using effective tools and 
early assessment materials. For higher levels of need, schools should have 
arrangements in place to draw on more specialised assessments from external 
agencies and professionals. 

6.39 This information gathering should include an early discussion with the pupil and their 
parents. These early discussions with parents should be structured in such a way 
that they develop a good understanding of the pupil’s areas of strength and difficulty, 
the parents’ concerns, the agreed outcomes sought for the child and the next steps. 
A short note of these early discussions should be added to the pupil’s record on the 
school information system and given to the parents. Schools should also tell 
children, parents and young people about the local authority’s Information, Advice 
and Support Service. 

6.40 Consideration of whether special educational provision is required should start with 
the desired outcomes, including the expected progress and attainment and the views 
and wishes of the pupil and their parents. This should then help determine the 
support that is needed and whether it can be provided by adapting the school’s core 
offer or whether something different or additional is required. 

6.41 More detailed information on what constitutes good outcome setting is given in 
Chapter 9, Education, Health and Care needs assessments and plans (paragraphs 
9.64 to 9.69). These principles should be applied to planning for all children and 
young people with SEN. From Year 9 onwards, the nature of the outcomes will 
reflect the need to ensure young people are preparing for adulthood. 
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6.42 The outcomes considered should include those needed to make successful 
transitions between phases of education and to prepare for adult life. Schools should 
engage with secondary schools or FE providers as necessary to help plan for these 
transitions (see Chapter 8, Preparing for adulthood from the earliest years). The 
agreed actions may also include those taken to make sure the school meets its duty 
to ensure that pupils with SEN engage in school activities together with those who do 
not have SEN. 

6.43 However support is provided, a clear date for reviewing progress should be agreed 
and the parent, pupil and teaching staff should each be clear about how they will 
help the pupil reach the expected outcomes. The overriding purpose of this early 
action is to help the pupil achieve the identified outcomes and remove any barriers to 
learning. Where it is decided that a pupil does have SEN, the decision should be 
recorded in the school records and the pupil’s parents must be formally informed 
that special educational provision is being made. Arrangements for appropriate 
support should be made through the school’s approach to SEN support.  

SEN support in schools 
6.44 Where a pupil is identified as having SEN, schools should take action to remove 

barriers to learning and put effective special educational provision in place. This SEN 
support should take the form of a four-part cycle through which earlier decisions and 
actions are revisited, refined and revised with a growing understanding of the pupil’s 
needs and of what supports the pupil in making good progress and securing good 
outcomes. This is known as the graduated approach. It draws on more detailed 
approaches, more frequent review and more specialist expertise in successive 
cycles in order to match interventions to the SEN of children and young people.  

Assess 

6.45 In identifying a child as needing SEN support the class or subject teacher, working 
with the SENCO, should carry out a clear analysis of the pupil’s needs. This should 
draw on the teacher’s assessment and experience of the pupil, their previous 
progress and attainment, as well as information from the school’s core approach to 
pupil progress, attainment, and behaviour. It should also draw on other subject 
teachers’ assessments where relevant, the individual’s development in comparison 
to their peers and national data, the views and experience of parents, the pupil’s own 
views and, if relevant, advice from external support services. Schools should take 
seriously any concerns raised by a parent. These should be recorded and compared 
to the setting’s own assessment and information on how the pupil is developing. 

6.46 This assessment should be reviewed regularly. This will help ensure that support 
and intervention are matched to need, barriers to learning are identified and 
overcome, and that a clear picture of the interventions put in place and their effect is 
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developed. For some types of SEN, the way in which a pupil responds to an 
intervention can be the most reliable method of developing a more accurate picture 
of need. 

6.47 In some cases, outside professionals from health or social services may already be 
involved with the child. These professionals should liaise with the school to help 
inform the assessments. Where professionals are not already working with school 
staff the SENCO should contact them if the parents agree. 

Plan 

6.48 Where it is decided to provide a pupil with SEN support, the parents must be 
formally notified, although parents should have already been involved in forming the 
assessment of needs as outlined above. The teacher and the SENCO should agree 
in consultation with the parent and the pupil the adjustments, interventions and 
support to be put in place, as well as the expected impact on progress, development 
or behaviour, along with a clear date for review. 

6.49 All teachers and support staff who work with the pupil should be made aware of their 
needs, the outcomes sought, the support provided and any teaching strategies or 
approaches that are required. This should also be recorded on the school’s 
information system. 

6.50 The support and intervention provided should be selected to meet the outcomes 
identified for the pupil, based on reliable evidence of effectiveness, and should be 
provided by staff with sufficient skills and knowledge. 

6.51 Parents should be fully aware of the planned support and interventions and, where 
appropriate, plans should seek parental involvement to reinforce or contribute to 
progress at home. The information set out in 6.39 should be readily available to and 
discussed with the pupil’s parents.  

Do 

6.52 The class or subject teacher should remain responsible for working with the child on 
a daily basis. Where the interventions involve group or one-to-one teaching away 
from the main class or subject teacher, they should still retain responsibility for the 
pupil. They should work closely with any teaching assistants or specialist staff 
involved, to plan and assess the impact of support and interventions and how they 
can be linked to classroom teaching. The SENCO should support the class or 
subject teacher in the further assessment of the child’s particular strengths and 
weaknesses, in problem solving and advising on the effective implementation of 
support. 
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Review 

6.53 The effectiveness of the support and interventions and their impact on the pupil’s 
progress should be reviewed in line with the agreed date. 

6.54 The impact and quality of the support and interventions should be evaluated, along 
with the views of the pupil and their parents. This should feed back into the analysis 
of the pupil’s needs. The class or subject teacher, working with the SENCO, should 
revise the support in light of the pupil’s progress and development, deciding on any 
changes to the support and outcomes in consultation with the parent and pupil. 

6.55 Parents should have clear information about the impact of the support and 
interventions provided, enabling them to be involved in planning next steps.  

6.56 Where a pupil has an EHC plan, the local authority must review that plan as a 
minimum every twelve months. Schools must co-operate with the local authority in 
the review process and, as part of the review, the local authority can require schools 
to convene and hold annual review meetings on its behalf. Further information about 
EHC plan reviews is given in Chapter 9, Education, Health and Care needs 
assessments and plans. 

Transition 
6.57 SEN support should include planning and preparation for the transitions between 

phases of education and preparation for adult life (see Chapter 8, Preparing for 
adulthood from the earliest years). To support transition, the school should share 
information with the school, college or other setting the child or young person is 
moving to. Schools should agree with parents and pupils the information to be 
shared as part of this planning process. Where a pupil is remaining at the school for 
post-16 provision, this planning and preparation should include consideration of how 
to provide a high quality study programme, as set out in paragraph 8.32. 

Involving specialists 
6.58 Where a pupil continues to make less than expected progress, despite evidence-

based support and interventions that are matched to the pupil’s area of need, the 
school should consider involving specialists, including those secured by the school 
itself or from outside agencies. 

6.59 Schools may involve specialists at any point to advise them on early identification of 
SEN and effective support and interventions. A school should always involve a 
specialist where a pupil continues to make little or no progress or where they 
continue to work at levels substantially below those expected of pupils of a similar 
age despite evidence-based SEN support delivered by appropriately trained staff. 
The pupil’s parents should always be involved in any decision to involve specialists. 
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The involvement of specialists and what was discussed or agreed should be 
recorded and shared with the parents and teaching staff supporting the child in the 
same way as other SEN support. 

6.60 Where assessment indicates that support from specialist services is required, it is 
important that children and young people receive it as quickly as possible. Joint 
commissioning arrangements should seek to ensure that there are sufficient services 
to meet the likely need in an area. The Local Offer should set out clearly what 
support is available from different services and how it may be accessed. 

6.61 Schools should work closely with the local authority and other providers to agree the 
range of local services and clear arrangements for making appropriate requests. 
This might include schools commissioning specialist services directly. Such 
specialist services include, but are not limited to: 

• educational psychologists 

• Child and Adolescent Mental Health Services (CAMHS) 

• specialist teachers or support services, including specialist teachers with a 
mandatory qualification for children with hearing and vision impairment , 
including multi-sensory impairment, and for those with a physical disability. 
(Those teaching classes of children with sensory impairment must hold an 
appropriate qualification approved by the Secretary of State. Teachers 
working in an advisory role to support such pupils should also hold the 
appropriate qualification.) 

• therapists (including speech and language therapists, occupational therapists 
and physiotherapists) 

6.62 The SENCO and class teacher, together with the specialists, and involving the 
pupil’s parents, should consider a range of evidence-based and effective teaching 
approaches, appropriate equipment, strategies and interventions in order to support 
the child’s progress. They should agree the outcomes to be achieved through the 
support, including a date by which progress will be reviewed. 

Requesting an Education, Health and Care needs assessment 
6.63 SEN support should be adapted or replaced depending on how effective it has been 

in achieving the agreed outcomes. Where, despite the school having taken relevant 
and purposeful action to identify, assess and meet the SEN of the child or young 
person, the child or young person has not made expected progress, the school or 
parents should consider requesting an Education, Health and Care needs 
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assessment (see Chapter 9). To inform its decision the local authority will expect to 
see evidence of the action taken by the school as part of SEN support. 

Involving parents and pupils in planning and reviewing progress 

6.64 Schools must provide an annual report for parents on their child’s progress. Most 
schools will want to go beyond this and provide regular reports for parents on how 
their child is progressing. 

6.65 Where a pupil is receiving SEN support, schools should talk to parents regularly to 
set clear outcomes and review progress towards them, discuss the activities and 
support that will help achieve them, and identify the responsibilities of the parent, the 
pupil and the school. Schools should meet parents at least three times each year.  

6.66 These discussions can build confidence in the actions being taken by the school, but 
they can also strengthen the impact of SEN support by increasing parental 
engagement in the approaches and teaching strategies that are being used. Finally, 
they can provide essential information on the impact of SEN support outside school 
and any changes in the pupil’s needs. 

6.67 These discussions should be led by a teacher with good knowledge and 
understanding of the pupil who is aware of their needs and attainment. This will 
usually be the class teacher or form tutor, supported by the SENCO. It should 
provide an opportunity for the parent to share their concerns and, together with the 
teacher, agree their aspirations for the pupil. 

6.68 Conducting these discussions effectively involves a considerable amount of skill. As 
with other aspects of good teaching for pupils with SEN, schools should ensure that 
teaching staff are supported to manage these conversations as part of professional 
development. 

6.69 These discussions will need to allow sufficient time to explore the parents’ views and 
to plan effectively. Meetings should, wherever possible, be aligned with the normal 
cycle of discussions with parents of all pupils. They will, however, be longer than 
most parent-teacher meetings. 

6.70 The views of the pupil should be included in these discussions. This could be 
through involving the pupil in all or part of the discussion itself, or gathering their 
views as part of the preparation. 

6.71 A record of the outcomes, action and support agreed through the discussion should 
be kept and shared with all the appropriate school staff. This record should be given 
to the pupil’s parents. The school’s management information system should be 
updated as appropriate.  
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Use of data and record keeping 
6.72 It is for schools to determine their own approach to record keeping in line with the 

requirements of the Data Protection Act 1998. The provision made for pupils with 
SEN should be recorded accurately and kept up to date. As part of any inspection, 
Ofsted will expect to see evidence of pupil progress, a focus on outcomes and a 
rigorous approach to the monitoring and evaluation of any SEN support provided. 
Ofsted publish more detail about their expectations in their inspection guidelines. 

6.73 Schools should particularly record details of additional or different provision made 
under SEN support. This should form part of regular discussions with parents about 
the child’s progress, expected outcomes from the support and planned next steps. 
They should ensure that they have accurate information to evidence the SEN 
support that has been provided over the pupil’s time in the school, as well as its 
impact. A local authority that is considering or is carrying out an assessment of the 
pupil’s needs will wish to review such information (see Chapter 9). For children and 
young people detained in custody, a Youth Offending Team will seek information 
from the school to support their initial assessments. The school should respond to 
such requests as soon as possible (see Chapter 10). 

6.74 Schools use information systems to monitor the progress and development of all 
pupils. Details of SEN, outcomes, teaching strategies and the involvement of 
specialists should be recorded as part of this overall approach. 

6.75 As outlined in ‘Involving parents and pupils in planning and reviewing progress’ from 
paragraph 6.63 above, the school should readily share this information with parents. 
It should be provided in a format that is accessible (for example, a note setting out 
the areas of discussion following a regular SEN support meeting or tracking data 
showing the pupil’s progress together with highlighted sections of a provision map 
that enables parents to see the support that has been provided). 

6.76 Provision maps are an efficient way of showing all the provision that the school 
makes which is additional to and different from that which is offered through the 
school’s curriculum. The use of provision maps can help SENCOs to maintain an 
overview of the programmes and interventions used with different groups of pupils 
and provide a basis for monitoring the levels of intervention. 

6.77 Provision management can be used strategically to develop special educational 
provision to match the assessed needs of pupils across the school, and to evaluate 
the impact of that provision on pupil progress. Used in this way provision 
management can also contribute to school improvement by identifying particular 
patterns of need and potential areas of development for teaching staff. It can help 
the school to develop the use of interventions that are effective and to remove those 
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that are less so. It can support schools to improve their core offer for all pupils as the 
most effective approaches are adopted more widely across the school. 

6.78 The Department for Education publishes a helpful range of further information and 
resources about provision mapping (see the References section under Chapter 6 for 
a link). 

Publishing information: SEN information report 
6.79 The governing bodies of maintained schools and maintained nursery schools and the 

proprietors of academy schools must publish information on their websites about the 
implementation of the governing body’s or the proprietor’s policy for pupils with SEN. 
The information published should be updated annually and any changes to the 
information occurring during the year should be updated as soon as possible. The 
information required is set out in the Special Educational Needs and Disability 
Regulations 2014 and must include information about: 

• the kinds of SEN that are provided for 

• policies for identifying children and young people with SEN and assessing 
their needs, including the name and contact details of the SENCO 
(mainstream schools) 

• arrangements for consulting parents of children with SEN and involving 
them in their child’s education 

• arrangements for consulting young people with SEN and involving them in 
their education 

• arrangements for assessing and reviewing children and young people’s 
progress towards outcomes. This should include the opportunities available 
to work with parents and young people as part of this assessment and 
review 

• arrangements for supporting children and young people in moving between 
phases of education and in preparing for adulthood. As young people 
prepare for adulthood outcomes should reflect their ambitions, which could 
include higher education, employment, independent living and participation 
in society 

• the approach to teaching children and young people with SEN 

•  how adaptations are made to the curriculum and the learning environment 
of children and young people with SEN 
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• the expertise and training of staff to support children and young people with 
SEN, including how specialist expertise will be secured 

• evaluating the effectiveness of the provision made for children and young 
people with SEN 

• how children and young people with SEN are enabled to engage in 
activities available with children and young people in the school who do not 
have SEN 

• support for improving emotional and social development. This should 
include extra pastoral support arrangements for listening to the views of 
children and young people with SEN and measures to prevent bullying 

• how the school involves other bodies, including health and social care 
bodies, local authority support services and voluntary sector organisations, 
in meeting children and young people’s SEN and supporting their families 

• arrangements for handling complaints from parents of children with SEN 
about the provision made at the school 

6.80 The above should include arrangements for supporting children and young people 
who are looked after by the local authority and have SEN.  

6.81 Schools should ensure that the information is easily accessible by young people and 
parents and is set out in clear, straightforward language. It should include 
information on the school’s SEN policy and named contacts within the school for 
situations where young people or parents have concerns. It should also give details 
of the school’s contribution to the Local Offer and must include information on where 
the local authority’s Local Offer is published. 

6.82 In setting out details of the broad and balanced curriculum provided in each year, 
schools should include details of how the curriculum is adapted or made accessible 
for pupils with SEN. 

6.83 Schools should also make data on the levels and types of need within the school 
available to the local authority. This data will be required to inform local strategic 
planning of SEN support, and to enable the local authority to identify pupils who have 
or may have SEN. Such data, collected through the School Census, is also required 
to produce the national SEN information report. 
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The role of the SENCO in schools 
6.84 Governing bodies of maintained mainstream schools and the proprietors of 

mainstream academy schools (including free schools) must ensure that there is a 
qualified teacher designated as SENCO for the school. 

6.85 The SENCO must be a qualified teacher working at the school. A newly appointed 
SENCO must be a qualified teacher and, where they have not previously been the 
SENCO at that or any other relevant school for a total period of more than twelve 
months, they must achieve a National Award in Special Educational Needs Co-
ordination within three years of appointment. 

6.86 A National Award must be a postgraduate course accredited by a recognised higher 
education provider. The National College for Teaching and Leadership has worked 
with providers to develop a set of learning outcomes (see the References section 
under Chapter 6 for a link). When appointing staff or arranging for them to study for a 
National Award schools should satisfy themselves that the chosen course will meet 
these outcomes and equip the SENCO to fulfil the duties outlined in this Code. Any 
selected course should be at least equivalent to 60 credits at postgraduate study.  

6.87 The SENCO has an important role to play with the headteacher and governing body, 
in determining the strategic development of SEN policy and provision in the school. 
They will be most effective in that role if they are part of the school leadership team. 

6.88 The SENCO has day-to-day responsibility for the operation of SEN policy and co-
ordination of specific provision made to support individual pupils with SEN, including 
those who have EHC plans. 

6.89 The SENCO provides professional guidance to colleagues and will work closely with 
staff, parents and other agencies. The SENCO should be aware of the provision in 
the Local Offer and be able to work with professionals providing a support role to 
families to ensure that pupils with SEN receive appropriate support and high quality 
teaching.  

6.90 The key responsibilities of the SENCO may include:  

• overseeing the day-to-day operation of the school’s SEN policy 

• co-ordinating provision for children with SEN 

• liaising with the relevant Designated Teacher where a looked after pupil 
has SEN 

• advising on the graduated approach to providing SEN support 
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• advising on the deployment of the school’s delegated budget and other 
resources to meet pupils’ needs effectively 

• liaising with parents of pupils with SEN 

• liaising with early years providers, other schools, educational psychologists, 
health and social care professionals, and independent or voluntary bodies 

• being a key point of contact with external agencies, especially the local 
authority and its support services 

• liaising with potential next providers of education to ensure a pupil and their 
parents are informed about options and a smooth transition is planned 

• working with the headteacher and school governors to ensure that the 
school meets its responsibilities under the Equality Act (2010) with regard 
to reasonable adjustments and access arrangements 

• ensuring that the school keeps the records of all pupils with SEN up to date 

6.91 The school should ensure that the SENCO has sufficient time and resources to carry 
out these functions. This should include providing the SENCO with sufficient 
administrative support and time away from teaching to enable them to fulfil their 
responsibilities in a similar way to other important strategic roles within a school. 

6.92 It may be appropriate for a number of smaller primary schools to share a SENCO 
employed to work across the individual schools, where they meet the other 
requirements set out in this chapter of the Code. Schools can consider this 
arrangement where it secures sufficient time away from teaching and sufficient 
administrative support to enable the SENCO to fulfil the role effectively for the total 
registered pupil population across all of the schools involved. 

6.93 Where such a shared approach is taken the SENCO should not normally have a 
significant class teaching commitment. Such a shared SENCO role should not be 
carried out by a headteacher at one of the schools. 

6.94 Schools should review the effectiveness of such a shared SENCO role regularly and 
should not persist with it where there is evidence of a negative impact on the quality 
of SEN provision, or the progress of pupils with SEN. 

Funding for SEN support 
6.95 All mainstream schools are provided with resources to support those with additional 

needs, including pupils with SEN and disabilities. Most of these resources are 
determined by a local funding formula, discussed with the local schools forum, which 
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is also applied to local academies. School and academy sixth forms receive an 
allocation based on a national funding formula.  

6.96 Schools have an amount identified within their overall budget, called the notional 
SEN budget. This is not a ring-fenced amount, and it is for the school to provide high 
quality appropriate support from the whole of its budget.  

6.97 It is for schools, as part of their normal budget planning, to determine their approach 
to using their resources to support the progress of pupils with SEN. The SENCO, 
headteacher and governing body or proprietor should establish a clear picture of the 
resources that are available to the school. They should consider their strategic 
approach to meeting SEN in the context of the total resources available, including 
any resources targeted at particular groups, such as the pupil premium. 

6.98 This will enable schools to provide a clear description of the types of special 
educational provision they normally provide and will help parents and others to 
understand what they can normally expect the school to provide for pupils with SEN.  

6.99 Schools are not expected to meet the full costs of more expensive special 
educational provision from their core funding. They are expected to provide 
additional support which costs up to a nationally prescribed threshold per pupil per 
year. The responsible local authority, usually the authority where the child or young 
person lives, should provide additional top-up funding where the cost of the special 
educational provision required to meet the needs of an individual pupil exceeds the 
nationally prescribed threshold. 
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7 Further education  

What this chapter covers 
This chapter explains and provides guidance on the statutory duties on further 
education colleges, sixth form colleges, 16-19 academies and some independent 
specialist colleges approved under Section 41 of the Children and Families Act 2014 
to identify, assess and provide support for young people with special educational 
needs (SEN). 

Relevant legislation 
Primary  
The following sections of the Children and Families Act 2014: 

• Co-operating generally: local authority functions: Section 28 

• Co-operating generally: governing body function: Section 29 

• Children and young people with SEN but no plan: Section 34 

• Independent specialist schools and special post-16 institutions – approval: 
Section 41 

• Schools and other institutions named in EHC plan: duty to admit: Section 
43 

• Using best endeavours to secure special educational provision: Section 66 

• Code of Practice: Section 77 

The Equality Act 2010 

Regulations 
The Special Educational Needs and Disability Regulations 2014 

Introduction 
7.1 The post-16 education and training landscape is very diverse. It encompasses 

school sixth forms (both mainstream and special schools), sixth form colleges, 
general further education (FE) colleges, 16-19 academies, special post-16 
institutions, and vocational learning and training providers in the private or voluntary 
sector. The range of available study programmes is broad and includes AS/A-levels, 
vocational qualifications at all levels, apprenticeships, traineeships, supported 
internships and bespoke packages of learning. School provision is covered in 
Chapter 6.  
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7.2 Mainstream providers include school sixth forms, general FE colleges, sixth form 
colleges, specialist art and design and land-based colleges and 16-19 academies. 
Colleges are usually very much larger than schools, and offer an extensive breadth 
of courses to young people and adults of all ages. Special school sixth forms, 
independent specialist colleges and many general FE colleges specialise in 
provision for students with SEN. Post-16 provision is also offered by not-for-profit 
and voluntary sector, independent and private training and employment services. 
Unless stated otherwise, the use of ‘college’ throughout this chapter encompasses 
general FE colleges, specialist art and design and land-based colleges, sixth form 
colleges, 16-19 academies and special post-16 institutions approved under section 
41 of the Children and Families Act 2014. 

Statutory duties on post-16 institutions 
7.3 FE colleges, sixth form colleges, 16-19 academies and independent specialist 

colleges approved under Section 41 of the Children and Families Act 2014 (the Act) 
have the following specific statutory duties:  

• The duty to co-operate with the local authority on arrangements for 
children and young people with SEN. This is a reciprocal duty. It means 
that, in carrying out their functions under this part of the Act, a local 
authority must co-operate with the named bodies who, in turn, must co-
operate with the local authority. 

• The duty to admit a young person if the institution is named in an 
Education Health and Care (EHC) plan. Young people have the right to 
request that an institution is named in their EHC plan, and local authorities 
have a duty to name that institution in the EHC plan unless, following 
consultation with the institution, the local authority determines that it is 
unsuitable for the young person’s age, ability, aptitude or SEN, or that to 
place the young person there would be incompatible with the efficient use 
of resources or the efficient education of others.  

• The duty to have regard to this Code of Practice 

• The duty to use their best endeavours to secure the special 
educational provision that the young person needs. This duty applies to 
further education colleges, sixth form colleges and 16-19 academies. Its 
purpose is to ensure that providers give the right support to their students 
with SEN. It does not apply to independent specialist colleges or special 
schools, as their principal purpose is to provide for young people with SEN. 
They must fulfil this duty for students with SEN whether or not the students 
have EHC plans. This duty applies in respect of students with SEN up to 
age 25 in further education, including those aged between 14 and 16 
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recruited directly by colleges. The duty encompasses students on a wide 
variety of study programmes (including some on short programmes) and at 
every level from entry level upwards. It does not apply to any students on 
higher education courses, who can access the Disabled Students 
Allowance (DSA). Much of this section will also be relevant for independent 
specialist colleges.  

7.4 A young person has SEN if he or she has a learning difficulty or disability which calls 
for special educational provision to be made for them. Special educational provision 
is support which is additional or different to support usually available to young people 
of the same age in mainstream colleges. For more detailed information on the 
definition of SEN, see the Introduction. Colleges should offer an inclusive approach 
to learning and teaching, with high quality teaching which is differentiated for 
individuals. This approach should be embedded in their provision in all subject areas 
and at all levels, and support the teaching of all students, including those with SEN. 

7.5 Colleges should be ambitious for young people with SEN, whatever their needs and 
whatever their level of study. They should focus on supporting young people so they 
can progress and reach positive destinations in adult life. These destinations include 
higher education or further training or employment, independent living (which means 
having choice and control over the support received), good health and participating 
in the community. Further information on support for young people in preparing for 
adult life is set out in Chapter 8, Preparing for adulthood from the earliest years.  

7.6 All students aged 16-19 (and students up to the age of 25 where they have an EHC 
plan) should follow a coherent study programme which provides stretch and 
progression and enables them to achieve the best possible outcomes in adult life. 
Further detail on study programmes and pathways to employment is given in 
Chapter 8, Preparing for adulthood from the earliest years, paragraphs 8.32 to 8.40. 
More detailed information on what constitutes good outcome setting is given in 
Chapter 9, Education, Health and Care needs assessments and plans, paragraphs 
9.64 to 9.69). These principles should be applied to planning for all young people. 

Equality Act 2010 
7.7 FE colleges, sixth form colleges, 16-19 academies and independent special schools 

approved under Section 41 of the Children and Families Act 2014 have duties under 
the Equality Act 2010. In particular, they must not discriminate against, harass or 
victimise disabled children or young people and they must make reasonable 
adjustments to prevent them being placed at a substantial disadvantage. This duty is 
anticipatory – it requires thought to be given in advance to what disabled young 
people might require and what adjustments might need to be made to prevent that 
disadvantage. 

7.8 Providers have wider duties to prevent discrimination, to promote equality of 
opportunity and to foster good relations. Chapter 1, Principles, provides further 
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details on the disability discrimination duties in the Equality Act 2010. The guidance 
in this chapter should be read in the light of the principles in Chapter 1 which focus 
on inclusive practice and removing barriers to learning. 

Careers guidance for young people 
7.9 FE colleges and sixth form colleges are required through their funding agreements to 

secure access to independent careers guidance for all students up to and including 
age 18 and for 19- to 25-year-olds with EHC plans. Chapter 8 provides more 
information about careers guidance for children and young people. 

Identifying SEN 
7.10 Colleges should be involved in transition planning between school and college so 

that they can prepare to meet the student’s needs and ensure a successful transition 
into college life. Chapter 8, paragraphs 8.22 to 8.28, gives guidance to schools and 
colleges on how they should work together to smooth that transition. Colleges should 
give all applicants an opportunity before or at entry and at subsequent points, to 
declare whether they have a learning need, a disability or a medical condition which 
will affect their learning. If a student makes a declaration the college should discuss 
with the student how they will provide support. Any screenings and assessments 
should be differentiated and proportionate to the likely level of SEN. 

7.11 Some needs may emerge after a student has begun a programme. Teaching staff 
should work with specialist support to identify where a student may be having 
difficulty which may be because of SEN.  

7.12 Students who fell behind at school, or who are studying below level 2, should have 
their needs identified and appropriate support should be provided. It should not be 
assumed that they have SEN just because they have lower attainment levels than 
the majority of their peers. They may do, but this should be identified specifically and 
supported. Equally it should not be assumed that students working on higher level 
courses do not have any learning difficulty or disability that may need special 
educational provision. 

SEN support in college 
7.13 Where a student has a learning difficulty or disability that calls for special educational 

provision, the college must use its best endeavours to put appropriate support in 
place. Young people should be supported to participate in discussions about their 
aspirations, their needs, and the support that they think will help them best. Support 
should be aimed at promoting student independence and enabling the young person 
to make good progress towards employment and/or higher education, independent 
living, good health and participating in the community. Chapter 8 provides guidance 
on preparing young people for adult life.  
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7.14 Support should be evidence based. This means that colleges should be aware of 
effective practice in the sector and elsewhere, and personalise it for the individual. 
They should keep the needs of students with SEN or disabilities under regular 
review. Colleges should take a cyclical approach to assessing need, planning and 
providing support, and reviewing and evaluating that support so that it can be 
adjusted where necessary. They should involve the student and, particularly for 
those aged 16 to 18, their parents, closely at all stages of the cycle, planning around 
the individual, and they should ensure that staff have the skills to do this effectively. 

Assessing what support is needed 
7.15 Where a student is identified as having SEN and needing SEN support, colleges 

should bring together all the relevant information from the school, from the student, 
from those working with the student and from any screening test or assessment the 
college has carried out. This information should be discussed with the student. The 
student should be offered support at this meeting and might be accompanied by a 
parent, advocate or other supporter. This discussion may identify the need for a 
more specialist assessment from within the college or beyond. 

Planning the right support 
7.16 Where the college decides a student needs SEN support, the college should discuss 

with the student their ambitions, the nature of the support to be put in place, the 
expected impact on progress and a date for reviewing the support. Plans should be 
developed with the student. The support and intervention provided should be 
selected to meet the student’s aspirations, and should be based on reliable evidence 
of effectiveness and provided by practitioners with the relevant skills and knowledge. 

7.17 Special educational support might include, for example:  

• assistive technology  

• personal care (or access to it)  

• specialist tuition  

• note takers  

• interpreters  

• one-to-one and small group learning support 

• habilitation/independent living training 

• accessible information such as symbol based materials 

• access to therapies (for example, speech and language therapy) 
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Putting the provision in place 
7.18 Colleges should ensure that the agreed support is put in place, and that 

appropriately qualified staff provide the support needed. The college should, in 
discussion with the student, assess the impact and success of the intervention. 

Keeping support under review 
7.19 The effectiveness of the support and its impact on the student’s progress should be 

reviewed regularly, taking into account the student’s progress and any changes to 
the student’s own ambitions and aspirations, which may lead to changes in the type 
and level of their support. The college and the student together should plan any 
changes in support. Colleges should revisit this cycle of action, refining and revising 
their decisions about support as they gain a richer understanding of the student, and 
what is most effective in helping them secure good outcomes. Support for all 
students with SEN should be kept under review, whether or not a student has an 
EHC plan.  

7.20 Where a student has an EHC plan, the local authority must review that plan as a 
minimum every twelve months, including a review of the student’s support. The 
college must co-operate with the local authority in the review process. As part of the 
review, the local authority can ask the college to convene and hold the annual review 
meeting on its behalf. Further information about EHC plan reviews and the role of 
colleges is given in Chapter 9, Education, Health and Care needs assessments and 
plans. From the age of thirteen onwards, annual reviews focus on preparing for 
adulthood. Further information on pathways to employment and on support for young 
people in preparing for adult life is set out in Chapter 8, Preparing for adulthood from 
the earliest years. 

7.21 Colleges should also keep under review the reasonable adjustments they make 
under the Equality Act 2010 to ensure they have removed all the barriers to learning 
that they reasonably can. Colleges should also ensure that students with SEN or 
disabilities know who to go to for support.  

Expertise within and beyond the college 
7.22 The governing bodies of colleges should ensure that all staff interact appropriately 

and inclusively with students who have SEN or a disability and should ensure that 
they have appropriate expertise within their workforce. They should also ensure that 
curriculum staff are able to develop their skills, are aware of effective practice and 
keep their knowledge up to date. Colleges should make sure they have access to 
specialist skills and expertise to support the learning of students with SEN. This can 
be through partnerships with other agencies such as adult social care or health 
services, or specialist organisations, and/or by employing practitioners directly. They 
should ensure that there is a named person in the college with oversight of SEN 
provision to ensure co-ordination of support, similar to the role of the SEN Co-
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ordinator (SENCO) in schools. This person should contribute to the strategic and 
operational management of the college. Curriculum and support staff in a college 
should know who to go to if they need help in identifying a student’s SEN, are 
concerned about their progress or need further advice. In reviewing and managing 
support for students with SEN, colleges and 16-19 academies may find the broad 
areas of need and support outlined in Chapter 6 helpful (paragraph 6.28 onwards). 

7.23 Colleges should ensure they have access to external specialist services and 
expertise. These can include, for example, educational psychologists, Child and 
Adolescent Mental Health Services (CAMHS), specialist teachers and support 
services, supported employment services and therapists. They can be involved at 
any point for help or advice on the best way to support a student with SEN or a 
disability. Specialist help should be involved where the student’s needs are not being 
met by the strong, evidence-based support provided by the college. Where, despite 
the college having taken relevant and purposeful action to identify, assess and meet 
the needs of the student, the student is still not making the expected progress, the 
college or young person should consider requesting an EHC needs assessment (see 
Chapter 9). 

7.24 More guidance on the advice and support colleges should give students with SEN or 
disabilities to enable them to prepare for adult life, including the transition out of 
college, is in Chapter 8, Preparing for adulthood from the earliest years.  

Record keeping 
7.25 Colleges should keep a student’s profile and record of support up to date to inform 

discussions with the student about their progress and support. This should include 
accurate information to evidence the SEN support that has been provided over a 
student’s time in college and its effectiveness. They should record details of what 
additional or different provision they make to meet a student’s SEN and their 
progress towards specified outcomes. This should include information about the 
student’s SEN, interventions and the support of specialists. The information should 
be used as part of regular discussions with the student and, where appropriate, the 
family, about the student’s progress, the expected outcomes and planned next steps. 
For young people detained in custody, a Youth Offending Team will seek information 
from the college to support their initial assessments. The college should respond to 
such requests as soon as possible (see Chapter 10). 

7.26 As with schools, colleges will determine their own approach to record keeping but 
should ensure that Individualised Learner Record (ILR) data is recorded accurately 
and in a timely manner in line with funding rules. Where students have EHC plans, 
colleges should provide the local authority with regular information about the 
progress that student is making towards the agreed outcomes set out in their EHC 
plan. Where a student has support from the local authority’s high needs funding but 
does not have an EHC plan, colleges should also provide information on the 
student’s progress to the local authority to inform its commissioning. 
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7.27 Further information on support to help children and young people prepare for 
adulthood, including pathways to employment and the transition to adult services, is 
in Chapter 8. Information about seeking needs assessments and about EHC plans is 
in Chapter 9. 

Funding for SEN support 
7.28 All school and academy sixth forms, sixth form colleges, further education colleges 

and 16-19 academies are provided with resources to support students with additional 
needs, including young people with SEN and disabilities. 

7.29 These institutions receive an allocation based on a national funding formula for their 
core provision. They also have additional funding for students with additional needs, 
including those with SEN. This funding is not ring-fenced and is included in their 
main allocation in a ‘single line’ budget. Like mainstream schools, colleges are 
expected to provide appropriate, high quality SEN support using all available 
resources.  

7.30 It is for colleges, as part of their normal budget planning, to determine their approach 
to using their resources to support the progress of young people with SEN. The 
principal or a senior leader should establish a clear picture of the resources available 
to the college and consider their strategic approach to meeting SEN in the context of 
the total resources available. 

7.31 This will enable colleges to provide a clear description of the types of special 
educational provision they normally provide. This will help parents and others 
understand what they can normally expect the college to provide for young people 
with SEN.  

7.32 Colleges are not expected to meet the full costs of more expensive support from 
their core and additional funding in their main allocation. They are expected to 
provide additional support which costs up to a nationally prescribed threshold per 
student per year. The responsible local authority, usually the authority where the 
young person lives, should provide additional top-up funding where the cost of the 
special educational provision required to meet the needs of an individual young 
person exceeds the nationally prescribed threshold. This should reflect the cost of 
providing the additional support that is in excess of the nationally prescribed 
threshold. There is no requirement for an EHC plan for a young person for whom a 
college receives additional top-up funding except in the case of a young person who 
is over 19. But where the local authority considers it is necessary for special 
educational provision to be made through an EHC plan it should carry out an EHC 
needs assessment. Local authorities should be transparent about how they will make 
decisions about high needs funding and education placements. They should share 
the principles and criteria which underpin those decisions with schools and colleges 
and with parents and young people.  
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7.33 It should be noted that colleges are funded by the Education Funding Agency (EFA) 
for all 16-18 year olds and for those aged 19-25 who have EHC plans, with support 
from the home local authority for students with high needs. Colleges must not 
charge tuition fees for these young people. Further information on funding can be 
found on the GOV.UK website – see the References section under Chapter 7 for a 
link. 

7.34 Colleges are funded by the Skills Funding Agency (SFA) for all students aged 19 and 
over who do not have an EHC plan (including those who declare a learning difficulty 
or disability). Colleges are able to charge fees for these students. However, students 
who meet residency and eligibility criteria will have access to Government funding. 
Further information on funding eligibility is available on the SFA’s website – see the 
References section under Chapter 7 for a link. Colleges also receive funding from 
HEFCE for their higher education (HE) students, but this Code does not apply to HE 
students. 

7.35 Further information on funding places for 19-25 year olds is given in Chapter 8, 
Preparing for adulthood from the earliest years. 
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8 Preparing for adulthood from the earliest years 

What this chapter covers 
This chapter is relevant for everyone working with children and young people with 
SEN or disabilities and is particularly relevant for those working with children and 
young people aged 14 and over. It sets out how professionals across education 
(including early years, schools, colleges and 16-19 academies), health and social 
care should support children and young people with special educational needs 
(SEN) or disabilities to prepare for adult life, and help them go on to achieve the best 
outcomes in employment, independent living, health and community participation. 
The principles set out in this chapter apply to all young people with SEN or 
disabilities, except where it states they are for those with Education, Health and Care 
(EHC) plans only. The term ‘colleges’ in this chapter includes all post-16 institutions 
with duties under the Children and Families Act 2014 (further education (FE) 
colleges, sixth form colleges, 16-19 academies and independent specialist colleges 
approved under Section 41 of the Act). 

High aspirations are crucial to success – discussions about longer term goals should 
start early and ideally well before Year 9 (age 13-14) at school. They should focus on 
the child or young person’s strengths and capabilities and the outcomes they want to 
achieve. This chapter includes both the transition into post-16 education, and the 
transition from post-16 education into adult life. It covers: 

• how local authorities and health services should plan strategically for the 
support children and young people will need to prepare for adult life 

• how early years providers, schools and colleges should enable children and 
young people to have the information and skills they need to help them gain 
independence and prepare for adult life 

• support from Year 9, including the content of preparing for adulthood 
reviews for children and young people with EHC plans 

• planning the transition into post-16 education 

• how post-16 institutions can design study programmes and create 
pathways to employment  

• how young people should be supported to make decisions for themselves 

• Packages of provision for children and young people with EHC plans 
across five days a week 
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• transition to higher education 

• young people aged 19-25  

• transition to adult health services  

• transition to adult social care 

• leaving education and training and progressing into employment 

Relevant legislation 
Primary 
This chapter cross-references a wide range of duties under the Children and 
Families Act 2014 and regulations. Some, but not all, of the main duties are as 
follows: 

• Local authority functions: supporting and involving children and young 
people, Section 19 

• Joint commissioning arrangements: Section 26 

• Duty to keep education and care provision under review: Section 27 

• Co-operating generally: local authority functions: Section 28 

• Co-operating generally: governing body functions: Section 29 

• Local offer: Section 30 

• Advice and information: Section 32 

• Assessment of education, health and care needs: Section 36 

• Preparation of EHC plans: draft plan: Section 38 

• Personal Budgets and direct payments: Section 49 

• Continuation of services under Section 17 of the Children Act 1989:  
Section 50 

• Appeals: Section 51 

Regulations 
The Special Educational Needs and Disability Regulations 2014 
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The Special Educational Needs (Personal Budgets) Regulations 2014 

Introduction 
7.37 Being supported towards greater independence and employability can be life-

transforming for children and young people with SEN. This support needs to start 
early, and should centre around the child or young person’s own aspirations, 
interests and needs. All professionals working with them should share high 
aspirations and have a good understanding of what support is effective in enabling 
children and young people to achieve their ambitions. 

7.38 Preparing for adulthood means preparing for: 

• higher education and/or employment – this includes exploring different 
employment options, such as support for becoming self-employed and help 
from supported employment agencies 

• independent living – this means young people having choice, control and 
freedom over their lives and the support they have, their accommodation 
and living arrangements, including supported living 

• participating in society, including having friends and supportive 
relationships, and participating in, and contributing to, the local community 

• being as healthy as possible in adult life 

Strategic planning for the best outcomes in adult life 
8.1 Local authorities must place children, young people and families at the centre of 

their planning, and work with them to develop co-ordinated approaches to securing 
better outcomes, as should clinical commissioning groups (CCGs). They should 
develop a shared vision and strategy which focuses on aspirations and outcomes, 
using information from EHC plans and other planning to anticipate the needs of 
children and young people with SEN and ensure there are pathways into 
employment, independent living, participation in society and good health. Where 
pathways need further development, local authorities and CCGs should set out clear 
responsibilities, timescales and funding arrangements for that work. This strategic 
planning will contribute to their  

• joint commissioning 

• Local Offer, which must include support in preparing for adulthood (see 
paragraphs 4.52 to 4.56 in Chapter 4, The Local Offer) 

• preparation of EHC plans and support for children and young people to 
achieve the outcomes in their plan 
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8.2 This planning and support will bring enormous benefits to individuals. The National 
Audit Office report ‘Oversight of special education for young people aged 16-25’ 
published in November 2011, estimates that supporting one person with a learning 
disability into employment could, in addition to improving their independence and 
self-esteem, increase that person’s income by between 55 and 95 per cent. The 
National Audit Office also estimates that equipping a young person with the skills to 
live in semi-independent rather than fully supported housing could, in addition to 
quality of life improvements, reduce lifetime support costs to the public purse by 
around £1 million.  

Duties on local authorities  
8.3 Local authorities have a range of duties which are particularly relevant to this 

chapter. They are: 

• when carrying out their functions, to support and involve the child and his or 
her parent, or the young person, and to have regard to their views, wishes 
and feelings (see Chapter 1, Principles). This includes their aspirations for 
adult life 

• to offer advice and information directly to children and young people (see 
Chapter 2, Impartial information, advice and support). This includes 
information and advice which supports children and young people to 
prepare for adult life 

• together with health services, to make joint commissioning arrangements 
about the education, health and care provision of children and young 
people to secure positive adult outcomes for young people with SEN (see 
Chapter 3, Working together across Education, Health and Care for joint 
outcomes) 

• to keep education and care provision under review including the duty to 
consult young people directly, and to consult schools, colleges and other 
post-16 providers (see Chapter 3, Working together across Education, 
Health and Care for joint outcomes) 

• to co-operate with FE colleges, sixth-form colleges, 16-19 academies and 
independent specialist colleges approved under Section 41 of the Children 
and Families Act 2014  

• to include in the Local Offer provision which will help children and young 
people prepare for adulthood and independent living, to consult children 
and young people directly about the Local Offer and to publish those 
comments including details of any actions to be taken (Chapter 4, The 
Local Offer) 
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• to consider the need for EHC needs assessments, prepare EHC plans 
where needed, and maintain and review them, including the duty to ensure 
that all reviews of EHC plans from Year 9 (age 13-14) onwards include a 
focus on preparing for adulthood and, for 19-25 year olds, to have regard to 
whether educational or training outcomes specified in the EHC plan have 
been achieved 

• to make young people aware through their Local Offer of the kind of 
support available to them in higher education and, where a higher 
education place has been confirmed for a young person with an EHC plan, 
to pass a copy of the EHC plan to the relevant institution and to the 
assessor for Disabled Students Allowance with the young person’s 
permission 

8.4 This is not a comprehensive list of local authority duties under the Children and 
Families Act 2014 or of regulations made under it. It is included to provide an 
overview, not detailed guidance on local authority duties. 

Starting early 
8.5 When a child is very young, or SEN is first identified, families need to know that the 

great majority of children and young people with SEN or disabilities, with the right 
support, can find work, be supported to live independently, and participate in their 
community. Health workers, social workers, early years providers and schools 
should encourage these ambitions right from the start. They should seek to 
understand the interests, strengths and motivations of children and young people 
and use this as a basis for planning support around them. 

8.6 Early years providers and schools should support children and young people so that 
they are included in social groups and develop friendships. This is particularly 
important when children and young people are transferring from one phase of 
education to another (for example, from nursery to primary school). Maintained 
nurseries and schools must ensure that, subject to certain conditions, pupils with 
SEN engage in the activities of the nursery or school together with those who do not 
have SEN, and are encouraged to participate fully in the life of the nursery or school 
and in any wider community activity. 

Support from Year 9 onwards (age 13-14) 
8.7 High aspirations about employment, independent living and community participation 

should be developed through the curriculum and extra-curricular provision. Schools 
should seek partnerships with employment services, businesses, housing agencies, 
disability organisations and arts and sports groups, to help children understand what 
is available to them as they get older, and what it is possible for them to achieve. It 
can be particularly powerful to meet disabled adults who are successful in their work 
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or who have made a significant contribution to their community. For children with 
EHC plans, Personal Budgets can be used to help children and young people with 
SEN to access activities that promote greater independence and learn important life 
skills. Local authorities must ensure that the relevant services they provide co-
operate in helping children and young people to prepare for adulthood. This may 
include, for example, housing services, adult social care and economic regeneration. 

8.8 For teenagers, preparation for adult life needs to be a more explicit element of their 
planning and support. Discussions about their future should focus on what they want 
to achieve and the best way to support them to achieve. Considering the right post-
16 option is part of this planning. Chapter 9 includes more detail about the process of 
developing an EHC plan. Children and young people’s aspirations and needs will not 
only vary according to individual circumstances, but will change over time as they get 
older and approach adult life. 

Children and young people with EHC plans: preparing for 
adulthood reviews 

8.9 Local authorities must ensure that the EHC plan review at Year 9, and every review 
thereafter, includes a focus on preparing for adulthood. It can be helpful for EHC 
plan reviews before Year 9 to have this focus too. Planning must be centred around 
the individual and explore the child or young person’s aspirations and abilities, what 
they want to be able to do when they leave post-16 education or training and the 
support they need to achieve their ambition. Local authorities should ensure that 
children and young people have the support they need (for example, advocates) to 
participate fully in this planning and make decisions. Transition planning must be 
built into the revised EHC plan and should result in clear outcomes being agreed that 
are ambitious and stretching and which will prepare young people for adulthood. 

8.10 Preparing for adulthood planning in the review of the EHC plan should include:  

• support to prepare for higher education and/or employment. This should 
include identifying appropriate post-16 pathways that will lead to these 
outcomes. Training options such as supported internships, apprenticeships 
and traineeships should be discussed, or support for setting up your own 
business. The review should also cover support in finding a job, and 
learning how to do a job (for example, through work experience 
opportunities or the use of job coaches) and help in understanding any 
welfare benefits that might be available when in work 

• support to prepare for independent living, including exploring what 
decisions young people want to take for themselves and planning their role 
in decision making as they become older. This should also include 
discussing where the child or young person wants to live in the future, who 
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they want to live with and what support they will need. Local housing 
options, support in finding accommodation, housing benefits and social 
care support should be explained 

• support in maintaining good health in adult life, including effective planning 
with health services of the transition from specialist paediatric services to 
adult health care. Helping children and young people understand which 
health professionals will work with them as adults, ensuring those 
professionals understand the young person’s learning difficulties or 
disabilities and planning well-supported transitions is vital to ensure young 
people are as healthy as possible in adult life 

• support in participating in society, including understanding mobility and 
transport support, and how to find out about social and community 
activities, and opportunities for engagement in local decision-making. This 
also includes support in developing and maintaining friendships and 
relationships 

8.11 The review should identify the support the child or young person needs to achieve 
these aspirations and should also identify the components that should be included in 
their study programme to best prepare them for adult life. It should identify how the 
child or young person wants that support to be available and what action should be 
taken by whom to provide it. It should also identify the support a child or young 
person may need as they prepare to make more decisions for themselves. 

8.12 Further guidance on preparing for the transition to post-16 education is given in 
paragraphs 8.22 to 8.28. Further guidance on transition to higher education is 
provided in paragraphs 8.45 to 8.50, and on leaving education and training in 
paragraphs 8.77 to 8.80. 

Young people preparing to make their own decisions 
8.13 As young people develop, and increasingly form their own views, they should be 

involved more and more closely in decisions about their own future. After compulsory 
school age (the end of the academic year in which they turn 16) the right to make 
requests and decisions under the Children and Families Act 2014 applies to them 
directly, rather than to their parents. Parents, or other family members, can continue 
to support young people in making decisions, or act on their behalf, provided that the 
young person is happy for them to do so, and it is likely that parents will remain 
closely involved in the great majority of cases.  

8.14 The specific decision-making rights about EHC plans (see Chapter 9) which apply to 
young people directly from the end of compulsory school age are: 
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• the right to request an assessment for an EHC plan (which they can do at 
any time up to their 25th birthday) 

• the right to make representations about the content of their EHC plan 

• the right to request that a particular institution is named in their EHC plan 

• the right to request a Personal Budget for elements of an EHC plan 

• the right to appeal to the First-tier Tribunal (SEN and Disability) about 
decisions concerning their EHC plan 

8.15 Local authorities, schools, colleges, health services and other agencies should 
continue to involve parents in discussions about the young person’s future. In 
focusing discussions around the individual young person, they should support that 
young person to communicate their needs and aspirations and to make decisions 
which are most likely to lead to good outcomes for them, involving the family in most 
cases. A decision by a young person in respect of an EHC plan will typically involve 
discussion with their family and others, but the final decision rests with the young 
person.  

8.16 A young person can ask a family member or friend to support them in any way they 
wish, including, for example, receiving correspondence on their behalf, filling in 
forms, attending meetings, making telephone calls and helping them to make 
decisions. Local authorities and other agencies working with young people should 
work flexibly to accommodate these arrangements. They should also be flexible 
about accommodating any changes in those arrangements over time, since the 
nature of the family’s involvement may alter as the young person becomes older and 
more independent. 

16- to 17-year-olds 
8.17 Where a young person is under 18, the involvement of parents is particularly 

important and local authorities should continue to involve them in the vast majority of 
decisions. Schools and colleges normally involve the parents or family members of 
students under 18 where they have concerns about a young person’s attendance, 
behaviour or welfare and they should continue to do so. They should also continue to 
involve parents or family members in discussions about the young person’s studies 
where that is their usual policy. Child safeguarding law applies to children and young 
people up to the age of 18. The fact that the Children and Families Act 2014 gives 
rights directly to young people from the end of compulsory school age does not 
necessitate any change to a local authority’s, school’s or college’s safeguarding or 
welfare policy.  
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Support for young people 
8.18 Some young people will need support from an independent skilled supporter to 

ensure that their views are acknowledged and valued. They may need support in 
expressing views about their education, the future they want in adult life, and how 
they prepare for it, including their health, where they live, their relationships, control 
of their finances, how they will participate in the community and how they will 
achieve greater autonomy and independence. Local authorities should ensure young 
people who need it have access to this support. 

The Mental Capacity Act 
8.19 The right of young people to make a decision is subject to their capacity to do so as 

set out in the Mental Capacity Act 2005. The underlying principle of the Act is to 
ensure that those who lack capacity are empowered to make as many decisions for 
themselves as possible and that any decision made or action taken on their behalf is 
done so in their best interests. Decisions about mental capacity are made on an 
individual basis, and may vary according to the nature of the decision. Someone who 
may lack capacity to make a decision in one area of their life may be able to do so in 
another. There is further guidance on the Mental Capacity Act and how it applies 
both to parents and to young people in relation to the Act in Annex 1, Mental 
Capacity.  

Planning the transition into post-16 education and training 
8.20 Young people entering post-16 education and training should be accessing provision 

which supports them to build on their achievements at school and which helps them 
progress towards adulthood. Young people with EHC plans are likely to need more 
tailored post-16 pathways. 

8.21 As children approach the transition point, schools and colleges should help children 
and their families with more detailed planning. For example, in Year 9, they should 
aim to help children explore their aspirations and how different post-16 education 
options can help them meet them. FE colleges and sixth form colleges can now 
recruit students directly from age 14, and so this will be an option in some cases. In 
Year 10 they should aim to support the child and their family to explore more specific 
courses or places to study (for example, through taster days and visits) so they can 
draw up provisional plans. In Year 11 they should aim to support the child and their 
family to firm up their plans for their post-16 options and familiarise themselves with 
the expected new setting. This should include contingency planning and the child 
and their family should know what to do if plans change (because of exam results for 
example). 
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8.22 It is important that information about previous SEN provision is shared with the 
further education or training provider. Schools should share information before the 
young person takes up their place, preferably in the spring term prior to the new 
course, so that the provider can develop a suitable study programme and prepare 
appropriate support. Where a change in education setting is planned, in the period 
leading up to that transition schools should work with children and young people and 
their families, and the new college or school, to ensure that their new setting has a 
good understanding of what the young person’s aspirations are and how they would 
like to be supported. This will enable the new setting to plan support around the 
individual. Some children and young people will want a fresh start when leaving 
school to attend college and any sharing of information about their SEN should be 
sensitive to their concerns and done with their agreement. 

8.23 Schools and colleges should work in partnership to provide opportunities such as 
taster courses, link programmes and mentoring which enable young people with 
SEN to familiarise themselves with the college environment and gain some 
experience of college life and study. This can include, for example, visits and taster 
days so that young people can become familiar with the size of the college, and how 
their studies will be structured, including how many days a week their programme 
covers. These will enable them to make more informed choices, and help them make 
a good transition into college life. Schools and colleges should agree a ‘tell us once’ 
approach so that families and young people do not have to repeat the same 
information unnecessarily. 

8.24 For children and young people with EHC plans, discussions about post-16 options 
will be part of the preparing for adulthood focus of ECH plan reviews, which must be 
included as part of the review from Year 9 (age 13-14). The local authority must 
ensure these reviews take place, and schools and colleges must co-operate with the 
local authority in these reviews. If it is clear that a young person wants to attend a 
different school (sixth form) or a college, then that school or college must co-
operate, so that it can help to shape the EHC plan, help to define the outcomes for 
that young person and start developing a post-16 study programme tailored to their 
needs. 

8.25 Where SEN has been identified at school, colleges should use any information they 
have from the school about the young person. In some cases, SEN may have been 
identified at school, and information passed to the college in advance, and colleges 
should use this information, and seek clarification and further advice when needed 
from the school (or other agencies where relevant), to ensure they are ready to meet 
the needs of the student and that the student is ready for the move to college. 

8.26 Under statutory guidance accompanying the Autism Strategy, SEN Co-ordinators 
(SENCOs) should inform young people with autism of their right to a community care 
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assessment and their parents of the right to a carer’s assessment. This should be 
built into preparing for adulthood review meetings for those with EHC plans. (See 
8.61 to 8.66, Transition assessments for young people with EHC plans.) 

Careers advice for children and young people 
8.27 Maintained schools and pupil referral units (PRUs) have a statutory duty under 

section 42A of the Education Act 1997 to ensure pupils from Year 8 until Year 13 are 
provided with independent careers guidance. Academies, including 16-19 
academies, and free schools are subject to this duty through their Funding 
Agreements. FE colleges also have equivalent requirements in their Funding 
Agreements – their duty applies for all students up to and including age 18 and will 
apply to 19- to 25-year-olds with EHC plans. 

8.28 Schools and colleges should raise the career aspirations of their SEN students and 
broaden their employment horizons. They should use a wide range of imaginative 
approaches, such as taster opportunities, work experience, mentoring, exploring 
entrepreneurial options, role models and inspiring speakers. 

8.29 Local authorities have a strategic leadership role in fulfilling their duties concerning 
the participation of young people in education and training. They should work with 
schools, colleges and other post-16 providers, as well as other agencies, to support 
young people to participate in education or training and to identify those in need of 
targeted support to help them make positive and well-informed choices. Statutory 
guidance for local authorities on the participation of young people in education, 
employment and training is available from the GOV.UK website – a link is given in 
the Reference section under Chapter 8.  

High quality study programmes for students with SEN 
8.30 All students aged 16 to 19 (and, where they will have an EHC plan, up to the age of 

25) should follow a coherent study programme which provides stretch and 
progression and enables them to achieve the best possible outcomes in adult life. 
Schools and colleges are expected to design study programmes which enable 
students to progress to a higher level of study than their prior attainment, take 
rigorous, substantial qualifications, study English and maths, participate in 
meaningful work experience and non-qualification activity. They should not be 
repeating learning they have already completed successfully. For students who are 
not taking qualifications, their study programme should focus on high quality work 
experience, and on non-qualification activity which prepares them well for 
employment, independent living, being healthy adults and participating in society. 
Full guidance about study programmes is available on the GOV.UK website – a link 
is given in the Reference section under Chapter 8.  
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Pathways to employment  
8.31 All young people should be helped to develop the skills and experience, and achieve 

the qualifications they need, to succeed in their careers. The vast majority of young 
people with SEN are capable of sustainable paid employment with the right 
preparation and support. All professionals working with them should share that 
presumption. Colleges that offer courses which are designed to provide pathways to 
employment should have a clear focus on preparing students with SEN for work. 
This includes identifying the skills that employers value, and helping young people to 
develop them.  

8.32 One of the most effective ways to prepare young people with SEN for employment is 
to arrange work-based learning that enables them to have first-hand experience of 
work, such as:  

• Apprenticeships: These are paid jobs that incorporate training, leading to 
nationally recognised qualifications. Apprentices earn as they learn and 
gain practical skills in the workplace. Many lead to highly skilled careers. 
Young people with EHC plans can retain their plan when on an 
apprenticeship.  

• Traineeships: These are education and training programmes with work 
experience, focused on giving young people the skills and experience they 
need to help them compete for an apprenticeship or other jobs. 
Traineeships last a maximum of six months and include core components 
of work preparation training, English and maths (unless GCSE A*-C 
standard has already been achieved) and a high quality work experience 
placement. They are currently open to young people aged 16 to 24, 
including those with EHC plans. Young people with EHC plans can retain 
their plan when undertaking a traineeship.   

• Supported internships: These are structured study programmes for 
young people with an EHC plan, based primarily at an employer. 
Internships normally last for a year and include extended unpaid work 
placements of at least six months. Wherever possible, they support the 
young person to move into paid employment at the end of the programme. 
Students complete a personalised study programme which includes the 
chance to study for relevant substantial qualifications, if suitable, and 
English and maths to an appropriate level. Young people with EHC plans 
will retain their plan when undertaking a supported internship. 

8.33 When considering a work placement as part of a study programme, such as a 
supported internship, schools or colleges should match students carefully with the 
available placements. A thorough understanding of the student’s potential, abilities, 
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interests and areas they want to develop should inform honest conversations with 
potential employers. This is more likely to result in a positive experience for the 
student and the employer. 

8.34 Schools and colleges should consider funding from Access to Work, available from 
the Department for Work and Pensions, as a potential source of practical support for 
people with disabilities or health (including mental health) conditions on entering 
work and apprenticeships, as well as the in-work elements of traineeships or 
supported internships. More information is available from the GOV.UK website and 
the Preparing for Adulthood website – links to both are given in the Reference 
section under Chapter 8. 

8.35 In preparing young people for employment, local authorities, schools and colleges 
should be aware of the different employment options for disabled adults. This should 
include ‘job-carving’ – tailoring a job so it is suitable for a particular worker and their 
skills. This approach not only generates employment opportunities for young people 
with SEN, but can lead to improved productivity in the employer organisation. 

8.36 Help to support young people with SEN into work is available from supported 
employment services. These can provide expert, individualised support to secure 
sustainable, paid work. This includes support in matching students to suitable work 
placements, searching for a suitable job and providing training (for example, from job 
coaches) in the workplace when a job has been secured. Local authorities should 
include supported employment services in their Local Offer (see Chapter 4, The 
Local Offer). 

8.37 Education and training should include help for students who need it to develop skills 
which will prepare them for work, such as communication and social skills, using 
assistive technology, and independent travel training. It can also include support for 
students who may want to be self-employed, such as setting up a micro-enterprise.  

8.38 It helps young people to know what support they may receive from adult services, 
when considering employment options. Where a young person may need support 
from adult services, local authorities should consider undertaking a transition 
assessment to aid discussions around pathways to employment (see paragraph 8.59 
below under ‘Transition to adult social care’). 

Packages of support across five days a week 
8.39 Where young people have EHC plans, local authorities should consider the need to 

provide a full package of provision and support across education, health and care 
that covers five days a week, where that is appropriate to meet the young person’s 
needs. 
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8.40 Five-day packages of provision and support do not have to be at one provider and 
could involve amounts of time at different providers and in different settings. It may 
include periods outside education institutions with appropriate support, including time 
and support for independent study. A package of provision can include non-
educational activities such as: 

• volunteering or community participation 

• work experience 

• opportunities that will equip young people with the skills they need to make a 
successful transition to adulthood, such as independent travel training, and/or 
skills for living in semi-supported or independent accommodation, and 

• training to enable a young person to develop and maintain friendships and/or 
support them to access facilities in the local community. 

It can also include health and care related activities such as physiotherapy. Full-time 
packages of provision and support set out in the EHC plan should include any time 
young people need to access support for their health and social care needs.  

8.41 When commissioning provision, local authorities should have regard to how young 
people learn and the additional time and support they may need to undertake 
coursework and homework as well as time to socialise with their college peers within 
the college environment. In some cases, courses normally offered over three days 
may need to be spread over four or five days where that is likely to lead to better 
outcomes. Local authorities will need to work with providers and young people to 
ensure there is a range of opportunities that can be tailored to individual needs, 
including the use of Personal Budgets. 

8.42 In making decisions about packages of support, local authorities should take into 
account the impact on the family and the effect this impact is likely to have on the 
young person’s progress. 

Transition to higher education 
8.43 Securing a place in higher education is a positive outcome for many young people 

with SEN. Where a young person has this ambition, the right level of provision and 
support should be provided to help them to achieve that goal, wherever possible. 

8.44 The local authority must make young people aware through their local offer of the 
support available to them in higher education and how to claim it, including the 
Disabled Students Allowance (DSA). DSAs are available to help students in higher 
education with the extra costs they may incur on their course because of a disability. 
This can include an ongoing health condition, mental health condition or specific 
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learning difficulty such as dyslexia. Students need to make an application to Student 
Finance England (for students domiciled in England), providing accompanying 
medical evidence. A link to further information on DSAs is given in the Reference 
section under Chapter 7. 

8.45 Applications for DSA can be made as soon as the student finance application service 
opens. This varies from year to year, but is generally at least six months before the 
start of the academic year in which a young person is expecting to take up a place in 
higher education. Local authorities should encourage young people to make an early 
claim for DSA so that support is in place when their course begins. Where a young 
person with an EHC plan makes a claim for DSA, the local authority must pass a 
copy of their plan to the relevant DSA assessor, to support and inform the application 
as soon as possible, where they are asked to do so by the young person. This 
should include relevant supporting diagnostic and medical information and 
assessments where the young person agrees. 

8.46 Local authorities should plan a smooth transition to the higher education (and, where 
applicable, to the new local authority area) before ceasing to maintain a young 
person’s EHC plan. Once the young person’s place has been confirmed at a higher 
education institution, the local authority must pass a copy of their EHC plan to the 
relevant person in that institution at the earliest opportunity, where they are asked to 
do so by the young person. 

8.47 The local authority should also plan how social care support will be maintained, 
where the young person continues to require it, and whether this will continue to be 
provided by the home local authority or by the authority in the area they are moving 
to. This should include consideration of how the student will be supported if they 
have a dual location, for example, if they live close to the higher education institution 
during term time and at home during vacations.  

8.48 For most young people, their home local authority will continue to provide their care 
and support but this will depend on the circumstances of their case. The Ordinary 
Residence guidance published by the Department of Health provides a number of 
examples to help local authorities in making these decisions. The guidance is 
available on the GOV.UK website and a link is given in the Reference section under 
Chapter 8. Under the Care Act 2014, young people have the right to request 
transition assessments for adult care that will enable them to see whether they are 
likely to have eligible needs that will be met by adult services once they turn 18. 
Local authorities should use these assessments to help plan for support that will be 
provided by the local authority while a young person is in higher education. 
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Young people aged 19 to 25 
8.49 Local authorities should be ambitious for children and young people with SEN, 

raising their aspirations and promoting high expectations about what they can 
achieve in school, college and beyond. Local authorities should ensure children and 
young people have access to the right support and opportunities that will prepare 
them successfully for adulthood by helping them achieve the agreed outcomes in 
their EHC plan. This will enable many more young people with SEN to complete their 
formal education. 

8.50  Local authorities must set out in their Local Offer the support and provision that 19- 
to 25-year-olds with SEN can access regardless of whether they have an EHC plan 
(see Chapter 4, The Local Offer). Further education colleges must continue to use 
their best endeavours to secure the special educational provision needed by all 
young people aged 19 to 25 with SEN attending their institution. For guidance on 
EHC plans for young people aged 19 to 25, see Chapter 9. 

Funding places for 19- to 25-year-olds 
8.51 19- to 25-year-olds with EHC plans should have free access to further education in 

the same way as 16- to18-year-olds. Colleges or training providers must not charge 
young people tuition fees for such places as the funding will be provided by the local 
authority and the Education Funding Agency (EFA). Further information on funding is 
available from the EFA pages on GOV.UK – a link is provided in the References 
section under Chapter 7. 

8.52 Apprentices aged 19 to 25 with EHC plans are fully funded on the same terms and 
funding rates as 16- to 18-year-old apprentices. The Local Offer should include 
apprenticeships for this age group and full details of apprenticeship funding are 
available from the Skills Funding Agency (SFA) website – a link is given in the 
References section under Chapter 7. 

8.53 19- to 25-year-olds with SEN but without EHC plans can choose to remain in further 
education. Colleges are funded by the SFA for all students aged 19 and over who do 
not have an EHC plan (including those who declare a learning difficulty or disability). 
Colleges are able to charge fees for these students, but must use their best 
endeavours to secure the necessary special educational provision that they need. 
However, students who meet residency and eligibility criteria will have access to 
Government funding. Information on funding eligibility is available on the SFA’s 
website – see the References section under Chapter 7 for a link. Local authorities 
are not responsible for securing or funding education and training opportunities for 
young people aged 19 to 25 who do not have EHC plans.  



136 
 

Transition to adult health services 
8.54 Support to prepare young people for good health in adulthood should include 

supporting them to make the transition to adult health services. A child with 
significant health needs is usually under the care of a paediatrician. As an adult, they 
might be under the care of different consultants and teams. Health service and other 
professionals should work with the young person and, where appropriate, their 
family. They should gain a good understanding of the young person’s individual 
needs, including their learning difficulties or disabilities, to co-ordinate health care 
around those needs and to ensure continuity and the best outcomes for the young 
person. This means working with the young person to develop a transition plan, 
which identifies who will take the lead in co-ordinating care and referrals to other 
services. The young person should know who is taking the lead and how to contact 
them.  

8.55 For young people with EHC plans, the plan should be the basis for co-ordinating the 
integration of health with other services. Where young people are moving to adult 
health services, the local authority and health services must co-operate, working in 
partnership with each other and the young person to ensure that the EHC plan and 
the care plan for the treatment and management of the young person’s health are 
aligned. The clinical commissioning group (CCG) must co-operate with the local 
authority in supporting the transition to adult services and must jointly commission 
services that will help meet the outcomes in the EHC plan. 

8.56 In supporting the transition from Child and Adolescent Mental Health Services 
(CAMHS) to adult mental health services, clinical commissioning groups (CCGs) and 
local authorities should refer to The Mental Health Action Plan, Closing the Gap: 
Priorities for essential change in mental health (see References section under 
Chapter 8 for a link). This action plan identifies transition from CAMHS to adult 
services as a priority for action. CCGs and local authorities should have regard to 
any published service specification for transition from CAMHS. They should use the 
specification to build person-centred services that take into account the 
developmental needs of the young person as well as the need for age- appropriate 
services.  

Transition to adult social care 
8.57 Young people with SEN turning 18, or their carers, may become eligible for adult 

care services, regardless of whether they have an EHC plan or whether they have 
been receiving care services under section 17 of the Children Act 1989. Under the 
Care Act 2014, the local authority must carry out an adult care transition 
assessment where there is significant benefit to a young person or their carer in 
doing so and they are likely to have needs for care or support after turning 18. 
Transition assessments for adult care must take place at the right time for the 
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individual. There is no set age when young people reach this point and as such 
transition assessments should take place when it is of ‘significant benefit’ to them.  

8.58 The statutory guidance ‘Transition Guidance for the Care Act 2014’ explains ‘likely 
need’ and ‘significant benefit’ in more detail (see References section under Chapter 
8 for a link). It also provides further information on local authorities’ roles and 
responsibilities for carrying out transition assessments for those turning 18 and, 
where relevant, carers who may be eligible for adult assessments. 

Transition assessments for young people with EHC plans 
8.59 For a young person with an EHC plan, the local authority should ensure that the 

transition to adult care and support is well planned, is integrated with the annual 
reviews of the EHC plans and reflects existing special educational and health 
provision that is in place to help the young person prepare for adulthood. 

8.60 As with EHC plan development in general, transition assessments for adult care and 
support must involve the young person and anyone else they want to involve in the 
assessment. They must also include the outcomes, views and wishes that matter to 
the young person – much of which will already be set out in their EHC plan. 

8.61 Assessments for adult care or support must consider: 

• current needs for care and support 

• whether the young person is likely to have needs for care and support after 
they turn 18, and 

• if so, what those needs are likely to be and which are likely to be eligible 
needs 

8.62 Local authorities can meet their statutory duties around transition assessment 
through an annual review of a young person’s EHC plan that includes the above 
elements. Indeed, EHC plans must include provision to assist in preparing for 
adulthood from Year 9 (age 13 to14).  

8.63 Having carried out a transition assessment, the local authority must give an 
indication of which needs are likely to be regarded as eligible needs so the young 
person understands the care and support they are likely to receive once children’s 
services cease. Where a young person’s needs are not eligible for adult services, 
local authorities must provide information and advice about how those needs may 
be met and the provision and support that young people can access in their local 
area. Local authorities should ensure this information is incorporated into their Local 
Offer. 
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8.64 Statutory guidance accompanying the Autism Strategy places a duty on SENCOs in 
schools and a named person within a college with SEN oversight to inform young 
people with autism of their right to a community care assessment and their parents 
of a right to a carer’s assessment. Where a young person has an EHC plan, this 
should be built into their preparing for adulthood reviews. 

Continuity of provision 
8.65 Under no circumstances should young people find themselves suddenly without 

support and care as they make the transition to adult services. Very few moves from 
children’s to adult services will or should take place on the day of someone’s 18th 
birthday. For the most part, transition to adult services for those with EHC plans 
should begin at an appropriate annual review and in many cases should be a staged 
process over several months or years. 

8.66 Under the Care Act 2014 local authorities must continue to provide a young person 
with children’s services until they reach a conclusion about their situation as an adult, 
so that there is no gap in provision. Reaching a conclusion means that, following a 
transition assessment, the local authority concludes that the young person: 

• does not have needs for adult care and support, or 

• does have such needs and begins to meet some or all of them, or 

• does have such needs but decides it is not going to meet them (either 
because they are not eligible needs or because they are already being met) 

8.67 The local authority can also decide to continue to provide care and support from 
children’s services after the young person has turned 18. This can continue until the 
EHC plan is no longer maintained but when the EHC plan ceases or a decision is 
made that children’s services are no longer appropriate, the local authority must 
continue the children’s services until they have reached a conclusion about their 
need for support from adult services. 

EHC plans and statutory care and support plans 
8.68 Local authorities must put in place a statutory care and support plan for young 

people with eligible needs for adult care and support. Local authorities must meet 
the needs of the young person set out in their care and support plan. 

8.69 Where young people aged 18 or over continue to have EHC plans, and are receiving 
care and support, this will be provided under the Care Act 2014. The statutory adult 
care and support plan should form the ‘care’ element of the young person’s EHC 
plan. While the care part of the EHC plan must meet the requirements of the Care 
Act 2014 and a copy should be kept by adult services, it is the EHC plan that should 
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be the overarching plan that is used with these young people to ensure they receive 
the support they need to enable them to achieve agreed outcomes.  

8.70 Local authorities must set out in section H2 of the EHC plan any adult care and 
support that is reasonably required by the young person’s learning difficulties or 
disabilities. For those over 18, this will be those elements of their statutory care and 
support plan that are directly related to their learning difficulties or disabilities. EHC 
plans may also specify other adult care and support in the young person’s care and 
support plan where appropriate, but the elements directly related to learning 
difficulties and disabilities should always be included as they will be of particular 
relevance to the rest of the EHC plan.  

8.71 Local authorities should ensure that local systems and processes for assessment 
and review of EHC plans and care and support plans are fully joined up for young 
people who will have both. Every effort should be made to ensure that young people 
with both EHC plans and care and support plans do not have to attend multiple 
reviews held by different services, provide duplicate information, or receive support 
that is not joined up and co-ordinated. 

8.72 When a young person’s EHC plan is due to come to an end, local authorities should 
put in place effective plans for the support the young person will be receiving across 
adult services. Where a care and support plan is in place, this will remain as the 
young person’s statutory plan for care and support. Local authorities should review 
the provision of adult care and support at this point as the young person’s 
circumstances will be changing significantly as they leave the formal education and 
training system.  

8.73 Where a safeguarding issue arises for someone over 18 with an EHC plan, the 
matter should be dealt with as a matter of course by the adult safeguarding team. 
They should involve the local authority’s child safeguarding colleagues where 
appropriate as well as any relevant partners (for example, the police or NHS) or 
other persons relevant to the case. The same approach should apply for complaints 
or appeals. 

Personal Budgets 
8.74 Where a transition assessment identifies needs that are likely to be eligible, local 

authorities should consider providing an indicative Personal Budget so that young 
people have an idea of how much their care and support will cost when they enter 
the adult system. This is particularly important if young people with EHC plans are 
already exercising their statutory right to a Personal Budget as any adult with eligible 
needs will have a care and support plan which must include a Personal Budget. 
Young people with EHC plans may also consider the transition to adult services a 
good opportunity to start exercising their right to start receiving their Personal Budget 
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as a direct payment. Local authorities must follow the guidance on Personal 
Budgets set out in Chapter 9 of this Code of Practice and the Personal Budget 
Guidance for the Care Act 2014 (see References section under Chapter 8 for a link).   

Leaving education or training 
8.75 All young people with SEN should be supported to make the transition to life beyond 

school or college, whether or not they have an EHC plan. As well as preparing them 
for adulthood generally, schools and colleges should ensure that young people with 
SEN have the information they need to make the final steps in this transition. This 
includes information about local employers, further training, and where to go for 
further advice or support. 

8.76 For young people with EHC plans, where it is known that a young person will soon 
be completing their time in education and training, the local authority should use the 
annual review prior to ceasing the EHC plan to agree the support and specific steps 
needed to help the young person to engage with the services and provision they will 
be accessing once they have left education. 

8.77 Some young people will be moving into employment or going on to higher education. 
Others will primarily require ongoing health and/or care support and/or access to 
adult learning opportunities. They may be best supported by universal health 
services and adult social care and support, alongside learning opportunities in the 
adult skills sector. For those who have just completed an apprenticeship, traineeship 
or supported internship the best option may be for them to leave formal education or 
training and either begin some sort of paid employment resulting from their work 
placement, or to access further support and training available to help them secure a 
job through Jobcentre Plus. 

8.78 This transition should be planned with timescales and clear responsibilities and the 
young person should know what will happen when their EHC plan ceases. During 
this planning process, the local authority must continue to maintain the young 
person’s EHC plan as long as the young person needs it and remains in education or 
training.  
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9 Education, Health and Care needs assessments 
and plans 

What the chapter covers  
This chapter covers all the key stages in statutory assessment and planning and 
preparing the Education, Health and Care (EHC) plan, and guidance on related 
topics.  

It includes: 

• when a local authority must carry out an EHC needs assessment, including 

in response to a request 

• who must be consulted and provide advice 

• the statutory steps required by the process of EHC needs assessment and 

EHC plan development, including timescales 

• how to write an EHC plan 

• requesting a particular school, college or other institution 

• requesting and agreeing Personal Budgets, including sources of funding 

• finalising and maintaining an EHC plan 

• transferring an EHC plan 

• reviews and re-assessments of an EHC plan  

• ceasing an EHC plan 

• disclosing an EHC plan 

Relevant legislation  
Primary 
Sections 36 – 50 of the Children and Families Act 2014 

The Care Act 2014 

Section 2 of the Chronically Sick and Disabled Persons Act 1970 

Sections 17, 20 and 47 of the Children Act 1989 

Regulations  
The Special Educational Needs and Disability Regulations 2014 

The Special Educational Needs (Personal Budgets) Regulations 2014 
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Special Educational Needs (Miscellaneous Amendments) Regulations 2014 

The Community Care Services for Carers and Children’s Services (Direct Payments) 
Regulations 2009 

The National Health Service (Direct Payments) Regulations 2013 

The Special Educational Needs and Disability (Detained Persons) Regulations 2015 

Introduction 
9.1 The majority of children and young people with SEN or disabilities will have their 

needs met within local mainstream early years settings, schools or colleges (as set 
out in the information on identification and support in Chapters 5, 6 and 7). Some 
children and young people may require an EHC needs assessment in order for the 
local authority to decide whether it is necessary for it to make provision in 
accordance with an EHC plan.  

9.2 The purpose of an EHC plan is to make special educational provision to meet the 
special educational needs of the child or young person, to secure the best possible 
outcomes for them across education, health and social care and, as they get older, 
prepare them for adulthood. To achieve this, local authorities use the information 
from the assessment to: 

• establish and record the views, interests and aspirations of the parents and 
child or young person 

• provide a full description of the child or young person’s special educational 
needs and any health and social care needs 

• establish outcomes across education, health and social care based on the 
child or young person’s needs and aspirations 

• specify the provision required and how education, health and care services 
will work together to meet the child or young person’s needs and support 
the achievement of the agreed outcomes 

9.3 A local authority must conduct an assessment of education, health and care needs 
when it considers that it may be necessary for special educational provision to be 
made for the child or young person in accordance with an EHC plan. The factors a 
local authority should take into account in deciding whether it needs to undertake an 
EHC needs assessment are set out in paragraphs 9.14 to 9.15, and the factors a 
local authority should take into account in deciding whether an EHC plan is 
necessary are set out in paragraphs 9.53 to 9.56. The EHC needs assessment 
should not normally be the first step in the process, rather it should follow on from 
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planning already undertaken with parents and young people in conjunction with an 
early years provider, school, post-16 institution or other provider. In a very small 
minority of cases children or young people may demonstrate such significant 
difficulties that a school or other provider may consider it impossible or inappropriate 
to carry out its full chosen assessment procedure. For example, where its concerns 
may have led to a further diagnostic assessment or examination which shows the 
child or young person to have severe sensory impairment or other impairment which, 
without immediate specialist intervention beyond the capacity of the school or other 
provider, would lead to increased learning difficulties. 

9.4 During the transition period local authorities will transfer children and young people 
with statements onto the new system (see paragraphs x and xi of the Introduction 
and paragraph 1.17 in Chapter 1, Principles, for more information on transition and 
transfer of statements). No-one should lose their statement and not have it replaced 
with an EHC plan simply because the system is changing.  

9.5 EHC plans should be forward-looking documents that help raise aspirations and 
outline the provision required to meet assessed needs to support the child or young 
person in achieving their ambitions. EHC plans should specify how services will be 
delivered as part of a whole package and explain how best to achieve the outcomes 
sought across education, health and social care for the child or young person.  

9.6 An EHC needs assessment will not always lead to an EHC plan. The information 
gathered during an EHC needs assessment may indicate ways in which the school, 
college or other provider can meet the child or young person’s needs without an 
EHC plan. 

9.7 The statutory processes and timescales set out in this chapter must be followed by 
local authorities. Local authorities should conduct assessments and prepare and 
maintain EHC plans in the most efficient way possible, working collaboratively with 
children and young people and their parents. It should be possible to complete the 
process more quickly than the statutory timescales permit, except in more complex 
cases or where there is disagreement. It is vital that a timely process is supported by 
high quality engagement with the child and his or her parents or the young person 
throughout the assessment, planning and review process. 

Requesting an EHC needs assessment 
Relevant legislation: Section 36 of the Children and Families Act 2014  

9.8 The following people have a specific right to ask a local authority to conduct an 
education, health and care needs assessment for a child or young person aged 
between 0 and 25: 
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• the child’s parent 

• a young person over the age of 16 but under the age of 25, and 

• a person acting on behalf of a school or post-16 institution (this should 
ideally be with the knowledge and agreement of the parent or young person 
where possible) 

9.9 In addition, anyone else can bring a child or young person who has (or may have) 
SEN to the attention of the local authority, particularly where they think an EHC 
needs assessment may be necessary. This could include, for example, foster carers, 
health and social care professionals, early years practitioners, youth offending teams 
or probation services, those responsible for education in custody, school or college 
staff or a family friend. Bringing a child or young person to the attention of the local 
authority will be undertaken on an individual basis where there are specific concerns. 
This should be done with the knowledge and, where possible, agreement of the 
child’s parent or the young person. 

9.10 Children and young people under 19 in youth custodial establishments also have the 
right to request an assessment for an EHC plan. The child’s parent, the young 
person themselves or the professionals working with them can ask the home local 
authority to conduct an EHC needs assessment while they are still detained. The 
process and principles for considering and carrying out an EHC needs assessment 
and maintaining an EHC plan for children and young people in youth custody are set 
out in Chapter 10, Children and young people in specific circumstances. 

Considering whether an EHC needs assessment is 
necessary 
Relevant legislation: Section 36 of the Children and Families Act 2014 and 
Regulations 3, 4, and 5 of the SEND Regulations 2014  

9.11 Following a request for an EHC needs assessment, or the child or young person 
having otherwise been brought to its attention, the local authority must determine 
whether an EHC needs assessment is necessary. The local authority must make a 
decision and communicate the decision to the child’s parent or to the young person 
within 6 weeks of receiving the request. The local authority does not have to 
consider whether an EHC needs assessment is necessary where it has already 
undertaken an EHC needs assessment for the child or young person during the 
previous six months, although the local authority may choose to do so if it thinks it is 
appropriate. 

9.12 The local authority must notify the child’s parent or the young person that it is 
considering whether an EHC assessment is necessary, and must consult the child’s 
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parent or the young person as soon as practicable following a request for an EHC 
needs assessment (or having otherwise become responsible). This is particularly 
important where the request was not made by the child’s parent or the young person, 
so they have sufficient time to provide their views. In considering whether an EHC 
needs assessment is necessary, local authorities must have regard to the views, 
wishes and feelings of the child and his or her parent, or the young person. At an 
early stage, the local authority should establish how the child and his or her parent or 
the young person can best be kept informed and supported to participate as fully as 
possible in decision-making. The local authority must arrange for the child and his or 
her parent or the young person to be provided with advice and information relevant 
to the child or young person’s SEN, (for more information, see paragraph 9.21 and 
Chapter 2). 

9.13 Where the local authority considers that special educational provision may need to 
be made in accordance with an EHC plan and is considering whether an EHC needs 
assessment is necessary, it must notify: 

• the child’s parent or the young person (and must inform them of their right 
to express written or oral views and submit evidence to the local authority) 

• the health service (the relevant Clinical Commissioning Group (CCG) or 
NHS England where it has responsibility for a child or young person) 

• local authority officers responsible for social care for children or young 
people with SEN 

• where a child attends an early years setting, the manager of that setting 

• where a child or young person is registered at a school, the head teacher 
(or equivalent) 

• where the young person attends a post-16 institution, the principal (or 
equivalent)  

9.14 In considering whether an EHC needs assessment is necessary, the local authority 
should consider whether there is evidence that despite the early years provider, 
school or post-16 institution having taken relevant and purposeful action to identify, 
assess and meet the special educational needs of the child or young person, the 
child or young person has not made expected progress. To inform their decision the 
local authority will need to take into account a wide range of evidence, and should 
pay particular attention to: 

• evidence of the child or young person’s academic attainment (or 
developmental milestones in younger children) and rate of progress 
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• information about the nature, extent and context of the child or young 
person’s SEN 

• evidence of the action already being taken by the early years provider, 
school or post-16 institution to meet the child or young person’s SEN 

• evidence that where progress has been made, it has only been as the 
result of much additional intervention and support over and above that 
which is usually provided 

• evidence of the child or young person’s physical, emotional and social 
development and health needs, drawing on relevant evidence from 
clinicians and other health professionals and what has been done to meet 
these by other agencies, and 

• where a young person is aged over 18, the local authority must consider 
whether the young person requires additional time, in comparison to the 
majority of others of the same age who do not have special educational 
needs, to complete their education or training. Remaining in formal 
education or training should help young people to achieve education and 
training outcomes, building on what they have learned before and preparing 
them for adult life. 

9.15 A young person who was well supported through the Local Offer while at school may 
move to a further education (FE) college where the same range or level of support is 
not available. An EHC plan may then be needed to ensure that support is provided 
and co-ordinated effectively in the new environment. It may also be the case that 
young people acquire SEN through illness or accident, or have an existing condition 
that requires increasing support as they get older. 

9.16 Local authorities may develop criteria as guidelines to help them decide when it is 
necessary to carry out an EHC needs assessment (and following assessment, to 
decide whether it is necessary to issue an EHC plan). However, local authorities 
must be prepared to depart from those criteria where there is a compelling reason to 
do so in any particular case and demonstrate their willingness to do so where 
individual circumstances warrant such a departure. Local authorities must not apply 
a ‘blanket’ policy to particular groups of children or certain types of need, as this 
would prevent the consideration of a child’s or young person’s needs individually and 
on their merits. 

9.17 The local authority must decide whether or not to proceed with an EHC needs 
assessment, and must inform the child’s parent or the young person of their decision 
within a maximum of six weeks from receiving a request for an EHC needs 
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assessment (or having otherwise become responsible). The local authority must 
give its reasons for this decision where it decides not to proceed. The local authority 
must also notify the other parties listed in section 9.13 above of its decision. 

9.18 If the local authority intends to conduct an EHC needs assessment, it must ensure 
the child’s parent or the young person is fully included from the start and made 
aware of opportunities to offer views and information. 

9.19 If the local authority decides not to conduct an EHC needs assessment it must 
inform the child’s parents or the young person of their right to appeal that decision 
and the time limit for doing so, of the requirement for them to consider mediation 
should they wish to appeal, and the availability of information, advice and support 
and disagreement resolution services. The local authority should also provide 
feedback collected during the process of considering whether an EHC needs 
assessment is necessary, including evidence from professionals, which the parent, 
young person, early years provider, school or post-16 institution may find useful. 

Principles underpinning co-ordinated assessment and 
planning 
Relevant legislation: Section 19 of the Children and Families Act 2014 and 
Regulations 7 and 9 of the SEND Regulations 2014  

9.20 Children, young people and families should experience well co-ordinated 
assessment and planning leading to timely, well informed decisions. The following 
general principles underpin effective assessment and planning processes: 

Involving children, young people and parents in decision-making 
9.21 Local authorities must consult the child and the child’s parent or the young person 

throughout the process of assessment and production of an EHC plan. They should 
also involve the child as far as possible in this process. The needs of the individual 
child and young person should sit at the heart of the assessment and planning 
process. Planning should start with the individual and local authorities must have 
regard to the views, wishes and feelings of the child, child’s parent or young person, 
their aspirations, the outcomes they wish to seek and the support they need to 
achieve them. It should enable children, young people and parents to have more 
control over decisions about their support including the use of a Personal Budget for 
those with an EHC plan. 

9.22 The assessment and planning process should: 

• focus on the child or young person as an individual 
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• enable children and young people and their parents to express their views, 
wishes and feelings 

• enable children and young people and their parents to be part of the 
decision-making process 

• be easy for children, young people and their parents or carers to 
understand, and use clear ordinary language and images rather than 
professional jargon 

• highlight the child or young person’s strengths and capabilities 

• enable the child or young person, and those that know them best to say 
what they have done, what they are interested in and what outcomes they 
are seeking in the future 

• tailor support to the needs of the individual 

• organise assessments to minimise demands on families 

• bring together relevant professionals to discuss and agree together the 
overall approach, and 

• deliver an outcomes-focused and co-ordinated plan for the child or young 
person and their parents 

9.23 This approach is often referred to as a person-centred approach. By using this 
approach within a family context, professionals and local authorities can ensure that 
children, young people and parents are involved in all aspects of planning and 
decision-making.  

9.24 Local authorities should support and encourage the involvement of children, young 
people and parents or carers by: 

• providing them with access to the relevant information in accessible formats 

• giving them time to prepare for discussions and meetings, and 

• dedicating time in discussions and meetings to hear their views 

9.25 In addition, some children and young people will require support from an advocate 
where necessary (this could be a family member or a professional) to ensure that 
their views are heard and acknowledged. They may need support in expressing 
views about their education, their health, the future and how to prepare for it, 
including where they will live, relationships, control of their finances, how they will 
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participate in the community and how they will achieve greater autonomy and 
independence. Local authorities should ensure that children and young people who 
need it have access to this support. 

9.26 Practitioners in all services involved in the assessment and planning process need to 
be skilled in working with children, parents and young people to help them make 
informed decisions. All practitioners should have access to training so they can do 
this effectively. 

Support for children, young people and parents  
9.27 Local authorities should have early discussions with parents or the young person 

about what the EHC needs assessment process and development of an EHC plan 
will involve, and the range of options that will be available, such as different types of 
educational institution and options for Personal Budgets and how these may differ 
depending on the type of educational institution for which the parents or young 
person express a preference. 

9.28 Local authorities must work with parents and children and young people to 
understand how best to minimise disruption for them and their family life. For 
example, multiple appointments should be co-ordinated or combined where possible 
and appropriate. 

9.29 Local authorities must provide all parents, children and young people with impartial 
information, advice and support in relation to SEN to enable them to take part 
effectively in the assessment and planning process. This will include the EHC needs 
assessment process, EHC plans and Personal Budgets (including the take-up and 
ongoing management of direct payments). This should include information on key 
working and independent supporters as appropriate. (See Chapter 2 for more 
information.) 

Co-ordination 
9.30 Local authorities are responsible for ensuring that there is effective co-ordination of 

the assessment and development process for an EHC plan. The co-ordination 
should include:  

• planning the process to meet the needs of children, parents and young 
people 

• timing meetings to minimise family disruption  

• keeping the child’s parent or young person informed through a single point 
of contact wherever possible and 



150 
 

• ensuring relevant professionals have sufficient notice to be able to 
contribute to the process 

9.31 The EHC needs assessment and plan development process should be supported by 
senior leadership teams monitoring the quality and sufficiency of EHC needs 
assessments through robust quality assurance systems. Families should have 
confidence that those overseeing the assessment process will be impartial and act in 
their best interests. 

Sharing information 
9.32 Information sharing is vital to support an effective assessment and planning process 

which fully identifies needs and outcomes and the education, health and care 
provision needed by the child or young person. Local authorities with their partners 
should establish local protocols for the effective sharing of information which 
addresses confidentiality, consent and security of information (see the References 
section under Chapter 9 for a link to the DfE advice ‘Information sharing for 
practitioners and managers’). Agencies should work together to agree local protocols 
for information collection and management so as to inform planning of provision for 
children and young people with SEN or disabilities at both individual and strategic 
levels. 

9.33 As far as possible, there should be a ‘tell us once’ approach to sharing information 
during the assessment and planning process so that families and young people do 
not have to repeat the same information to different agencies, or different 
practitioners and services within each agency. 

9.34 Local authorities must discuss with the child and young person and their parents 
what information they are happy for the local authority to share with other agencies. 
A record should be made of what information can be shared and with whom. (See 
paragraphs 9.211 to 9.213 for further information on confidentiality and disclosing 
EHC plans.) 

Timely provision of services  
9.35 Where particular services are assessed as being needed, such as those resulting 

from statutory social care assessments under the Children Act 1989 or adult social 
care legislation, their provision should be delivered in line with the relevant statutory 
guidance and should not be delayed until the EHC plan is complete. For social care, 
help and support should be given to the child and family as soon as a need is 
identified and not wait until the completion of an EHC needs assessment. 
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Cross-agency working 
9.36 Joint working between local authorities and CCGs in the development of an EHC 

plan supports the provision of effective services for children and young people with 
SEN. (See Chapter 3, Working together across Education, Health and Care for joint 
outcomes, for guidance on services working together, and the section later in this 
chapter on agreeing the health provision in EHC plans.) 

9.37 Consideration should be given to: 

• the range of professionals across education, health and care who need to 
be involved and their availability 

• flexibility for professionals to engage in a range of ways and to plan their 
input as part of forward planning 

• providing opportunities for professionals to feed back on the process, and 
its implementation, to support continuous improvement 

Looked after children 
9.38 Local authorities should be particularly aware of the need to avoid any delays for 

looked after children and carry out the EHC needs assessment in the shortest 
possible timescale. Addressing a looked after child’s special educational needs will 
be a crucial part of avoiding breakdown in their care placement. 

Timescales for EHC needs assessment and preparation of 
an EHC plan 
Relevant legislation: Sections 36, 37, 38, 39 and 40 of the Children and Families Act 
2014 and Regulations 4, 5, 8, 10, and 13 of the SEND Regulations 2014  

9.39 The process of EHC needs assessment and EHC plan development must be carried 
out in a timely manner. The time limits set out below are the maximum time allowed. 
However, steps must be completed as soon as practicable. Local authorities should 
ensure that they have planned sufficient time for each step of the process, so that 
wherever possible, any issues or disagreements can be resolved within the statutory 
timescales. Where the child’s parent or the young person agrees, it may be possible 
to carry out steps much more quickly and flexibly. For example, a child’s parent or 
the young person might be happy to agree changes to an EHC plan following a 
review while at the review meeting, where all parties are content. Under no 
circumstances should the child’s parent or the young person be put under pressure 
to agree things more quickly than they feel comfortable with, and where there is any 
doubt or the child’s parent or the young person requests more time, local authorities 
must follow the steps and timescales set out in this guidance. 
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9.40 The whole process of EHC needs assessment and EHC plan development, from the 
point when an assessment is requested (or a child or young person is brought to the 
local authority’s attention) until the final EHC plan is issued, must take no more than 
20 weeks (subject to exemptions set out below). 

9.41 The following specific requirements apply: 

• Local authorities must give their decision in response to any request for an 
EHC needs assessment within a maximum of 6 weeks from when the 
request was received or the point at which a child or young person was 
brought to the local authority’s attention 

• When local authorities request information as part of the EHC needs 
assessment process, those supplying the information must respond in a 
timely manner and within a maximum of 6 weeks from the date of the 
request 

• If a local authority decides, following an EHC needs assessment, not to 
issue an EHC plan, it must inform the child’s parent or the young person 
within a maximum of 16 weeks from the request for a EHC needs 
assessment, and 

• The child’s parent or the young person must be given 15 calendar days to 
consider and provide views on a draft EHC plan and ask for a particular 
school or other institution to be named in it 

9.42 Where there are exceptional circumstances, it may not be reasonable to expect local 
authorities and other partners to comply with the time limits above. The Special 
Educational Needs and Disability Regulations 2014 set out specific exemptions. 
These include where: 

• appointments with people from whom the local authority has requested 
information are missed by the child or young person (this only applies to the 
duty on partners to comply with a request under the EHC needs 
assessment process within six weeks) 

• the child or young person is absent from the area for a period of at least 4 
weeks 

• exceptional personal circumstances affect the child or his/her parent, or the 
young person, and 

• the educational institution is closed for at least 4 weeks, which may delay 
the submission of information from the school or other institution (this does 
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not apply to the duty on partners to comply with a request under the EHC 
needs assessment process within six weeks) 

9.43 The child’s parent or the young person should be informed if exemptions apply so 
that they are aware of, and understand, the reason for any delays. Local authorities 
should aim to keep delays to a minimum and as soon as the conditions that led to an 
exemption no longer apply the local authority should endeavour to complete the 
process as quickly as possible. All remaining elements of the process must be 
completed within their prescribed periods, regardless of whether exemptions have 
delayed earlier elements. 

9.44 The diagram on the following page sets out the statutory timescales and decision 
points for the process of EHC needs assessment and EHC plan development that 
local authorities must adhere to, subject to the specific exemptions set out in 
paragraph 9.42. Throughout the statutory process for EHC needs assessment and 
EHC plan development, local authorities must work in partnership with the child and 
his or her parent or the young person. There is more information earlier in this 
chapter on the principles of working with parents and young people, and relevant 
statutory requirements.  
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Statutory timescales for EHC needs assessment and EHC plan development 
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Advice and information for EHC needs assessments 
Relevant legislation: Section 36 of the Children and Families Act 2014 and 
Regulations 6, 7, and 8 of the SEND Regulations 2014  

9.45 When carrying out an EHC needs assessment the local authority should seek views 
and information from the child using appropriate methods, which might include 
observation for a very young child, or the use of different methods of communication 
such as the Picture Exchange Communication System. 

9.46 The local authority must gather advice from relevant professionals about the child or 
young person’s education, health and care needs, desired outcomes and special 
educational, health and care provision that may be required to meet identified needs 
and achieve desired outcomes.  

9.47 The local authority should consider with the child’s parent or the young person and 
the parties listed under paragraph 9.49 the range of advice required to enable a full 
EHC needs assessment to take place. The principle underpinning this is ‘tell us 
once’, avoiding the child’s parent or the young person having to provide the same 
information multiple times. The child’s parent or the young person should be 
supported to understand the range of assessments available so they can take an 
informed decision about whether existing advice is satisfactory. The local authority 
must not seek further advice if such advice has already been provided (for any 
purpose) and the person providing the advice, the local authority and the child’s 
parent or the young person are all satisfied that it is sufficient for the assessment 
process. In making this decision, the local authority and the person providing the 
advice should ensure the advice remains current. 

9.48 Decisions about the level of engagement and advice needed from different parties 
will be informed by knowledge of the child or young person held by the early years 
provider, school or post-16 institution they attend. For example, if the educational 
provider believes there are signs of safeguarding or welfare issues, a statutory social 
care assessment may be necessary. If there are signs of an underlying health 
difficulty, a specialist health assessment may be necessary.  

9.49 In seeking advice and information, the local authority should consider with 
professionals what advice they can contribute to ensure the assessment covers all 
the relevant education, health and care needs of the child or young person. Advice 
and information must be sought as follows (subject to para 9.47 above): 

• Advice and information from the child’s parent or the young person. The 
local authority must take into account his or her views, wishes and feelings 
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• Educational advice and information from the manager, headteacher or 
principal of the early years setting, school or post-16 or other institution 
attended by the child or young person. Where this is not available the 
authority must seek advice from a person with experience of teaching 
children or young people with SEN, or knowledge of the provision which 
may meet the child’s or young person’s needs. Where advice from a person 
with relevant teaching experience or knowledge is not available and the 
child or young person does not attend an educational institution, the local 
authority must seek educational advice and information from a person 
responsible for educational provision for the child or young person 

• If the child or young person is either vision or hearing impaired, or both, the 
educational advice and information must be given after consultation with a 
person who is qualified to teach pupils or students with these impairments 

• Medical advice and information from health care professionals with a role in 
relation to the child’s or young person’s health (see the section later in this 
chapter on agreeing the health provision in EHC plans) 

• Psychological advice and information from an educational psychologist who 
should normally be employed or commissioned by the local authority. The 
educational psychologist should consult any other psychologists known to 
be involved with the child or young person 

• Social care advice and information from or on behalf of the local authority, 
including, if appropriate, children in need or child protection assessments, 
information from a looked after child’s care plan, or adult social care 
assessments for young people over 18. In some cases, a child or young 
person may already have a statutory child in need or child protection plan, 
or an adult social care plan, from which information should be drawn for the 
EHC needs assessment 

• From Year 9 onwards, advice and information related to provision to assist 
the child or young person in preparation for adulthood and independent 
living 

• Advice and information from any person requested by the child’s parent or 
young person, where the local authority considers it reasonable to do so. 
For example, they may suggest consulting a GP or other health 
professional 

• Advice from a youth offending team, where the child or young person is 
detained in a Young Offender Institution.  Where the young person is 
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serving their sentence in the community the local authority should seek 
such advice where it considers it appropriate 

• Any other advice and information which the local authority considers 
appropriate for a satisfactory assessment, for example: 

o Early Help Assessments 

o in the case of children of members of the Armed Forces, from the 
Children’s Education Advisory Service 

o in the case of a looked after child, from the Virtual School Head in the 
authority that looks after the child and the child’s Designated Teacher 
and the Designated Doctor or Nurse for looked after children 

9.50 The local authority must give to those providing advice copies of any 
representations made by the child’s parent or the young person, and any evidence 
submitted by or at the request of the child’s parent or the young person.  

9.51 The evidence and advice submitted by those providing it should be clear, accessible 
and specific. They should provide advice about outcomes relevant for the child or 
young person’s age and phase of education and strategies for their achievement. 
The local authority may provide guidance about the structure and format of advice 
and information to be provided. Professionals should limit their advice to areas in 
which they have expertise. They may comment on the amount of provision they 
consider a child or young person requires and local authorities should not have 
blanket policies which prevent them from doing so. 

9.52 Advice and information requested by the local authority must be provided within six 
weeks of the request, and should be provided more quickly wherever possible, to 
enable a timely process. (This is subject to the exemptions set out in paragraph 
9.42.) 

Deciding whether to issue an EHC plan 
Relevant legislation: Sections 36 and 37 of the Children and Families Act 2014  

9.53 Where, in the light of an EHC needs assessment, it is necessary for special 
educational provision to be made in accordance with an EHC plan, the local authority 
must prepare a plan. Where a local authority decides it is necessary to issue an 
EHC plan, it must notify the child’s parent or the young person and give the reasons 
for its decision. The local authority should ensure it allows enough time to prepare 
the draft plan and complete the remaining steps in the process within the 20-week 
overall time limit within which it must issue the finalised EHC plan. 
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9.54 In deciding whether to make special educational provision in accordance with an 
EHC plan, the local authority should consider all the information gathered during the 
EHC needs assessment and set it alongside that available to the local authority prior 
to the assessment. Local authorities should consider both the child or young 
person’s SEN and the special educational provision made for the child or young 
person and whether:  

• the information from the EHC needs assessment confirms the information 
available on the nature and extent of the child or young person’s SEN prior 
to the EHC needs assessment, and whether 

• the special educational provision made prior to the EHC needs assessment 
was well matched to the SEN of the child or young person  

9.55 Where, despite appropriate assessment and provision, the child or young person is 
not progressing, or not progressing sufficiently well, the local authority should 
consider what further provision may be needed. The local authority should take into 
account: 

• whether the special educational provision required to meet the child or 
young person’s needs can reasonably be provided from within the 
resources normally available to mainstream early years providers, schools 
and post-16 institutions, or 

• whether it may be necessary for the local authority to make special 
educational provision in accordance with an EHC plan 

9.56 Where a local authority carries out an EHC needs assessment for a child or young 
person and  

• their circumstances have changed significantly, or  

• the child or young person has recently been placed in a new setting, or 

• their special educational needs were identified shortly before the EHC 
needs assessment,  

and no comparable special educational provision was being made for the child or 
young person prior to the EHC needs assessment, then the local authority should 
consider what new special educational provision is needed, taking into account the 
points in 9.55 above.  
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Decision not to issue an EHC plan 
Relevant legislation: Section 36 of the Children and Families Act 2014 and 
Regulation 10 of the SEND Regulations 2014  

9.57 Following the completion of an EHC needs assessment, if the local authority decides 
that an EHC plan is not necessary, it must notify the child’s parent or the young 
person, the early years provider, school or post-16 institution currently attended, and 
the health service and give the reasons for its decision. This notification must take 
place as soon as practicable and at the latest within 16 weeks of the initial request or 
of the child or young person having otherwise been brought to the local authority’s 
attention. The local authority must also inform the child’s parent or the young person 
of their right to appeal that decision and the time limit for doing so, of the requirement 
for them to consider mediation should they wish to appeal, and the availability of 
information, advice and support and disagreement resolution services.  

9.58 The local authority should ensure that the child’s parent or the young person are 
aware of the resources available to meet SEN within mainstream provision and other 
support set out in the Local Offer. 

9.59 The local authority should provide written feedback collected during the EHC needs 
assessment process, which the child’s parent, the young person, early years 
provider, school or post-16 institution can understand and may find useful, including 
evidence and reports from professionals. This information can then inform how the 
outcomes sought for the child or young person can be achieved through special 
educational provision made by the early years provider, school or post-16 institution 
and co-ordinated support from other agencies. 

Transparent and consistent decision-making 
9.60 It is helpful for local authorities to set up moderating groups to support transparency 

in decision-making. Such groups can improve the consistency of decision-making 
about whether to carry out an EHC needs assessment and whether to issue an EHC 
plan. Through sampling and retrospective comparison, moderating groups can also 
help local authority practice to become more robust and clearly understood by 
schools, early years settings, post-16 institutions, young people and parents. 
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Writing the EHC plan 
Relevant legislation: Section 37 of the Children and Families Act 2014 and 
Regulations 11 and 12 of the SEND Regulations 2014  

9.61 The following principles and requirements apply to local authorities and those 
contributing to the preparation of an EHC plan:  

• Decisions about the content of EHC plans should be made openly and 
collaboratively with parents, children and young people. It should be clear 
how the child or young person has contributed to the plan and how their 
views are reflected in it 

• EHC plans should describe positively what the child or young person can 
do and has achieved 

• EHC plans should be clear, concise, understandable and accessible to 
parents, children, young people, providers and practitioners. They should 
be written so they can be understood by professionals in any local authority 

• In preparing the EHC plan the local authority must consider how best to 
achieve the outcomes sought for the child or young person. The local 
authority must take into account the evidence received as part of the EHC 
needs assessment 

• EHC plans must specify the outcomes sought for the child or young 
person. Outcomes in EHC plans should be SMART (specific, measurable, 
achievable, realistic, time-bound). See the section on ‘Outcomes’ 
(paragraph 9.64 onwards) for detailed guidance on outcomes. 

• Where a young person or parent is seeking an innovative or alternative way 
to receive their support services – particularly through a Personal Budget, 
but not exclusively so – then the planning process should include the 
consideration of those solutions with support and advice available to assist 
the parent or young person in deciding how best to receive their support  

• EHC plans should show how education, health and care provision will be 
co-ordinated wherever possible to support the child or young person to 
achieve their outcomes. The plan should also show how the different types 
of provision contribute to specific outcomes 

• EHC plans should be forward looking – for example, anticipating, planning 
and commissioning for important transition points in a child or young 
person’s life, including planning and preparing for their transition to adult life 
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• EHC plans should describe how informal (family and community) support 
as well as formal support from statutory agencies can help in achieving 
agreed outcomes  

• EHC plans should have a review date (which should link to other regular 
reviews, including the child in need plan or child protection plan reviews if 
appropriate) 

Content of EHC plans 
Relevant legislation: Section 37 of the Children and Families Act 2014 and 
Regulation 12 of the SEND Regulations 2014  

9.62 The format of an EHC plan will be agreed locally, and it is expected that the plan will 
reflect the principles set out in Chapter 1 of this document. However, as a statutory 
minimum, EHC plans must include the following sections, which must be separately 
labelled from each other using the letters below. The sections do not have to be in 
the order below and local authorities may use an action plan in tabular format to 
include different sections and demonstrate how provision will be integrated, as long 
as the sections are separately labelled.  

Section A: The views, interests and aspirations of the child and his or her parents or 
the young person. 

Section B: The child or young person’s special educational needs. 

Section C: The child or young person’s health needs which are related to their SEN. 

Section D: The child or young person’s social care needs which are related to their 
SEN or to a disability. 

Section E: The outcomes sought for the child or the young person. This should 
include outcomes for adult life. The EHC plan should also identify the arrangements 
for the setting of shorter term targets by the early years provider, school, college or 
other education or training provider. 

Section F: The special educational provision required by the child or the young 
person. 

Section G: Any health provision reasonably required by the learning difficulties or 
disabilities which result in the child or young person having SEN. Where an 
Individual Health Care Plan is made for them, that plan should be included. 
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Section H1: Any social care provision which must be made for a child or young 
person under 18 resulting from section 2 of the Chronically Sick and Disabled 
Persons Act 1970. 

Section H2: Any other social care provision reasonably required by the learning 
difficulties or disabilities which result in the child or young person having SEN. This 
will include any adult social care provision being provided to meet a young person’s 
eligible needs (through a statutory care and support plan) under the Care Act 2014. 

Section I: The name and type of the school, maintained nursery school, post-16 
institution or other institution to be attended by the child or young person and the 
type of that institution (or, where the name of a school or other institution is not 
specified in the EHC plan, the type of school or other institution to be attended by the 
child or young person). 

Section J: Where there is a Personal Budget, the details of how the Personal 
Budget will support particular outcomes, the provision it will be used for including any 
flexibility in its usage and the arrangements for any direct payments for education, 
health and social care. The special educational needs and outcomes that are to be 
met by any direct payment must be specified. 

Section K: The advice and information gathered during the EHC needs assessment 
must be attached (in appendices). There should be a list of this advice and 
information. 

9.63 In addition, where the child or young person is in or beyond Year 9, the EHC plan 
must include (in sections F, G, H1 or H2 as appropriate) the provision required by 
the child or young person to assist in preparation for adulthood and independent 
living, for example, support for finding employment, housing or for participation in 
society. 

Outcomes 
Relevant legislation: Section 37 of the Children and Families Act 2014 and 
Regulations 11 and 12 of the SEND Regulations 2014  

9.64 EHC plans must specify the outcomes sought for the child or young person in 
Section E. EHC plans should be focused on education and training, health and care 
outcomes that will enable children and young people to progress in their learning 
and, as they get older, to be well prepared for adulthood. EHC plans can also include 
wider outcomes such as positive social relationships and emotional resilience and 
stability. Outcomes should always enable children and young people to move 
towards the long-term aspirations of employment or higher education, independent 
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living and community participation. (See Chapter 8 for more details on preparing for 
adulthood.)  

9.65 Long-term aspirations are not outcomes in themselves – aspirations must be 
specified in Section A of the EHC plan. A local authority cannot be held accountable 
for the aspirations of a child or young person. For example, a local authority cannot 
be required to continue to maintain an EHC plan until a young person secures 
employment. However, the EHC plan should continue to be maintained where the 
young person wants to remain in education and clear evidence shows that special 
educational provision is needed to enable them to achieve the education and training 
outcomes required for a course or programme that moves them closer to 
employment. For example, by accessing a supported internship or apprenticeship. 

9.66 An outcome can be defined as the benefit or difference made to an individual as a 
result of an intervention. It should be personal and not expressed from a service 
perspective; it should be something that those involved have control and influence 
over, and while it does not always have to be formal or accredited, it should be 
specific, measurable, achievable, realistic and time bound (SMART). When an 
outcome is focused on education or training, it will describe what the expected 
benefit will be to the individual as a result of the educational or training intervention 
provided. Outcomes are not a description of the service being provided – for 
example the provision of three hours of speech and language therapy is not an 
outcome. In this case, the outcome is what it is intended that the speech and 
language therapy will help the individual to do that they cannot do now and by when 
this will be achieved. 

9.67 When agreeing outcomes, it is important to consider both what is important to the 
child or young person – what they themselves want to be able to achieve – and what 
is important for them as judged by others with the child or young person’s best 
interests at heart. In the case of speech and language needs, what is important to 
the child may be that they want to be able to talk to their friends and join in their 
games at playtime. What is important for them is that their behaviour improves 
because they no longer get frustrated at not being understood.   

9.68 Outcomes underpin and inform the detail of EHC plans. Outcomes will usually set 
out what needs to be achieved by the end of a phase or stage of education in order 
to enable the child or young person to progress successfully to the next phase or 
stage. An outcome for a child of secondary school age might be, for example, to 
make sufficient progress or achieve a qualification to enable him or her to attend a 
specific course at college. Other outcomes in the EHC plan may then describe what 
needs to be achieved by the end of each intervening year to enable him or her to 
achieve the college place. From Year 9 onwards, the nature of the outcomes will 
reflect the need to ensure young people are preparing for adulthood. In all cases, 
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EHC plans must specify the special educational provision required to meet each of 
the child or young person’s special educational needs. The provision should enable 
the outcomes to be achieved. 

9.69 The EHC plan should also specify the arrangements for setting shorter term targets 
at the level of the school or other institution where the child or young person is 
placed. Professionals working with children and young people during the EHC needs 
assessment and EHC plan development process may agree shorter term targets that 
are not part of the EHC plan. These can be reviewed and, if necessary, amended 
regularly to ensure that the individual remains on track to achieve the outcomes 
specified in their EHC plan. Professionals should, wherever possible, append these 
shorter term plans and targets to the EHC plan so that regular progress monitoring is 
always considered in the light of the longer term outcomes and aspirations that the 
child or young person wants to achieve. In some exceptional cases, progress against 
these targets may well lead to an individual outcome within the EHC plan being 
amended at times other than following the annual review. 

What to include in each section of the EHC plan 

Section Information to include 

(A) The views, 
interests and 
aspirations of the 
child and their 
parents, or of the 
young person 

• Details about the child or young person’s aspirations and 
goals for the future (but not details of outcomes to be 
achieved – see section above on outcomes for guidance). 
When agreeing the aspirations, consideration should be 
given to the child or young person’s aspirations for paid 
employment, independent living and community 
participation 

• Details about play, health, schooling, independence, 
friendships, further education and future plans including 
employment (where practical) 

• A summary of how to communicate with the child or 
young person and engage them in decision-making. 

• The child or young person’s history 

• If written in the first person, the plan should make clear 
whether the child or young person is being quoted 
directly, or if the views of parents or professionals are 
being represented 
 

(B) The child or 
young person’s 
special educational 
needs (SEN) 

• All of the child or young person’s identified special 
educational needs must be specified 

• SEN may include needs for health and social care 
provision that are treated as special educational provision 
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Section Information to include 

because they educate or train the child or young person 
(see paragraphs 9.73 onwards) 

(C) The child or 
young person’s 
health needs which 
relate to their SEN 

• The EHC plan must specify any health needs identified 
through the EHC needs assessment which relate to the 
child or young person’s SEN. Some health care needs, 
such as routine dental health needs, are unlikely to be 
related 

• The Clinical Commissioning Group (CCG) may also 
choose to specify other health care needs which are not 
related to the child or young person’s SEN (for example, 
a long-term condition which might need management in a 
special educational setting) 

(D) The child or 
young person’s 
social care needs 
which relate to their 
SEN 

• The EHC plan must specify any social care needs 
identified through the EHC needs assessment which 
relate to the child or young person’s SEN or which require 
provision for a child or young person under 18 under 
section 2 of the Chronically Sick and Disabled Persons 
Act 1970 

• The local authority may also choose to specify other 
social care needs which are not linked to the child or 
young person’s SEN or to a disability. This could include 
reference to any child in need or child protection plan 
which a child may have relating to other family issues 
such as neglect. Such an approach could help the child 
and their parents manage the different plans and bring 
greater co-ordination of services. Inclusion must only be 
with the consent of the child and their parents 
 

(E) The outcomes 
sought for the child 
or the young 
person 

• A range of outcomes over varying timescales, covering 
education, health and care as appropriate but recognising 
that it is the education and training outcomes only that will 
help determine when a plan is ceased for young people 
aged over 18. Therefore, for young people aged over 17, 
the EHC plan should identify clearly which outcomes are 
education and training outcomes. See paragraph 9.64 
onwards for more detail on outcomes 

• A clear distinction between outcomes and provision. The 
provision should help the child or young person achieve 
an outcome, it is not an outcome in itself 

• Steps towards meeting the outcomes 

• The arrangements for monitoring progress, including 
review and transition review arrangements and the 
arrangements for setting and monitoring shorter term 
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Section Information to include 

targets by the early years provider, school, college or 
other education or training provider 

• Forward plans for key changes in a child or young 
person’s life, such as changing schools, moving from 
children’s to adult care and/or from paediatric services to 
adult health, or moving on from further education to 
adulthood 

• For children and young people preparing for the transition 
to adulthood, the outcomes that will prepare them well for 
adulthood and are clearly linked to the achievement of the 
aspirations in section A 

(F) The special 
educational 
provision required 
by the child or the 
young person 

• Provision must be detailed and specific and should 
normally be quantified, for example, in terms of the type, 
hours and frequency of support and level of expertise, 
including where this support is secured through a 
Personal Budget 

• Provision must be specified for each and every need 
specified in section B. It should be clear how the provision 
will support achievement of the outcomes 

• Where health or social care provision educates or trains a 
child or young person, it must appear in this section (see 
paragraph 9.73) 

• There should be clarity as to how advice and information 
gathered has informed the provision specified. Where the 
local authority has departed from that advice, they should 
say so and give reasons for it 

• In some cases, flexibility will be required to meet the 
changing needs of the child or young person including 
flexibility in the use of a Personal Budget 

• The plan should specify:  
o any appropriate facilities and equipment, staffing 

arrangements and curriculum 
o any appropriate modifications to the application of 

the National Curriculum, where relevant 
o any appropriate exclusions from the application of 

the National Curriculum or the course being 
studied in a post-16 setting, in detail, and the 
provision which it is proposed to substitute for any 
such exclusions in order to maintain a balanced 
and broadly based curriculum 

o where residential accommodation is appropriate, 
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Section Information to include 

that fact 
o where there is a Personal Budget, the outcomes to 

which it is intended to contribute (detail of the 
arrangements for a Personal Budget, including any 
direct payment, must be included in the plan and 
these should be set out in section J) 

• See paragraph 9.131 onwards for details of duties on the 
local authority to maintain the special educational 
provision in the EHC plan 

(G) Any health 
provision 
reasonably required 
by the learning 
difficulties or 
disabilities which 
result in the child or 
young person 
having SEN 

• Provision should be detailed and specific and should 
normally be quantified, for example, in terms of the type 
of support and who will provide it 

• It should be clear how the provision will support 
achievement of the outcomes, including the health needs 
to be met and the outcomes to be achieved through 
provision secured through a personal (health) budget 

• Clarity as to how advice and information gathered has 
informed the provision specified 

• Health care provision reasonably required may include 
specialist support and therapies, such as medical 
treatments and delivery of medications, occupational 
therapy and physiotherapy, a range of nursing support, 
specialist equipment, wheelchairs and continence 
supplies. It could include highly specialist services 
needed by only a small number of children which are 
commissioned centrally by NHS England (for example 
therapeutic provision for young offenders in the secure 
estate) 

• The local authority and CCG may also choose to specify 
other health care provision reasonably required by the 
child or young person, which is not linked to their learning 
difficulties or disabilities, but which should sensibly be co-
ordinated with other services in the plan 

• See paragraph 9.141 for details of duties on the health 
service to maintain the health care provision in the EHC 
plan 

(H1) Any social care 
provision which 
must be made for a 
child or young 
person under 18 
resulting from 

• Provision should be detailed and specific and should 
normally be quantified, for example, in terms of the type 
of support and who will provide it (including where this is 
to be secured through a social care direct payment) 

• It should be clear how the provision will support 
achievement of the outcomes, including any provision 
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Section Information to include 

section 2 of the 
Chronically Sick 
and Disabled 
Persons Act 1970 
(CSDPA) 

secured through a Personal Budget. There should be 
clarity as to how advice and information gathered has 
informed the provision specified 

• Section H1 of the EHC plan must specify all services 
assessed as being needed for a disabled child or young 
person under 18, under section 2 of the CSDPA. These 
services include: 

o practical assistance in the home 
o provision or assistance in obtaining recreational 

and educational facilities at home and outside the 
home 

o assistance in travelling to facilities 
o adaptations to the home 
o facilitating the taking of holidays 
o provision of meals at home or elsewhere 
o provision or assistance in obtaining a telephone 

and any special equipment necessary 
o non-residential short breaks (included in Section 

H1 on the basis that the child as well as his or her 
parent will benefit from the short break) 

• This may include services to be provided for parent 
carers of disabled children, including following an 
assessment of their needs under sections 17ZD-17ZF of 
the Children Act 1989 

• See paragraph 9.137 onwards for details of duties on 
local authorities to maintain the social care provision in 
the EHC plan 
 

(H2) Any other 
social care 
provision 
reasonably required 
by the learning 
difficulties or 
disabilities which 
result in the child or 
young person 
having SEN 

• Social care provision reasonably required may include 
provision identified through early help and children in 
need assessments and safeguarding assessments for 
children. Section H2 must only include services which 
are not provided under Section 2 of the CSDPA. For 
children and young people under 18 this includes 
residential short breaks and services provided to children 
arising from their SEN but unrelated to a disability. This 
should include any provision secured through a social 
care direct payment. See chapter 10 for more information 
on children’s social care assessments 

• Social care provision reasonably required will include any 
adult social care provision to meet eligible needs for 
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Section Information to include 

young people over 18 (set out in an adult care and 
support plan) under the Care Act 2014. See Chapter 8 for 
further detail on adult care and EHC plans 

• The local authority may also choose to specify in section 
H2 other social care provision reasonably required by the 
child or young person, which is not linked to their learning 
difficulties or disabilities. This will enable the local 
authority to include in the EHC plan social care provision 
such as child in need or child protection plans, or 
provision meeting eligible needs set out in an adult care 
plan where it is unrelated to the SEN but appropriate to 
include in the EHC plan 

• See paragraph 9.137 onwards for details of duties on 
local authorities to maintain the social care provision in 
the EHC plan 

(I) Placement 
 

• The name and type of the school, maintained nursery 
school, post-16 institution or other institution to be 
attended by the child or young person and the type of that 
institution (or, where the name of a school or other 
institution is not specified in the EHC plan, the type of 
school or other institution to be attended by the child or 
young person) 

• These details must be included only in the final EHC 
plan, not the draft EHC plan sent to the child’s parent or 
to the young person 

• See paragraph 9.78 onwards for more details 

(J) Personal Budget 
(including 
arrangements for 
direct payments) 

• This section should provide detailed information on any 
Personal Budget that will be used to secure provision in 
the EHC plan 

• It should set out the arrangements in relation to direct 
payments as required by education, health and social 
care regulations 

• The special educational needs and outcomes that are to 
be met by any direct payment must be specified 

(K) Advice and 
information 

• The advice and information gathered during the EHC 
needs assessment must be set out in appendices to the 
EHC plan. There should be a list of this advice and 
information 



170 
 

Agreeing the health provision in EHC plans 
Relevant legislation: Sections 26 and 37 of the Children and Families Act 2014 and 
Regulation 12 of the SEND Regulations 2014  

9.70 Each CCG will determine which services it will commission to meet the reasonable 
health needs of the children and young people with SEN or disabilities for whom it is 
responsible. These services should be described in the Local Offer. Relevant local 
clinicians, such as community paediatricians, will participate in the development of 
the child’s or young person’s EHC plan, advising on the child’s needs and the 
provision appropriate to meet them. CCGs must ensure that commissioned services 
are mobilised to participate in the development of EHC plans. The CCG as 
commissioner will often have a limited involvement in the process (as this will be led 
by clinicians from the services they commission) but must ensure that there is 
sufficient oversight to provide assurance that the needs of children with SEN are 
being met in line with their statutory responsibility. The CCG will have a more direct 
role in considering the commissioning of a service that does not appear in the Local 
Offer to meet the complex needs of a specific individual, or in agreeing a Personal 
Budget.  

9.71 The health care provision specified in section G of the EHC plan must be agreed by 
the CCG (or where relevant, NHS England) and any health care provision should be 
agreed in time to be included in the draft EHC plan sent to the child’s parent or to the 
young person. As part of the joint commissioning arrangements, partners must have 
clear disagreement resolution procedures where there is disagreement on the 
services to be included in an EHC plan.  

9.72 For children and young people in youth custody, the arrangements for carrying out 
the health part of EHC needs assessments and arranging for the health provision in 
EHC plans to be made will be slightly different and further guidance for CCGs and 
relevant health commissioners is set out in Chapter 10. 

Responsibility for provision 
Relevant legislation: Section 21 of the Children and Families Act 2014  

9.73 Health or social care provision which educates or trains a child or young person 
must be treated as special educational provision and included in Section F of the 
EHC plan. 

9.74 Decisions about whether health care provision or social care provision should be 
treated as special educational provision must be made on an individual basis. 
Speech and language therapy and other therapy provision can be regarded as either 
education or health care provision, or both. It could therefore be included in an EHC 
plan as either educational or health provision. However, since communication is so 
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fundamental in education, addressing speech and language impairment should 
normally be recorded as special educational provision unless there are exceptional 
reasons for not doing so. 

9.75 Agreement should be reached between the local authority and health and social care 
partners about where provision will be specified in an EHC plan.  

9.76 In cases where health care provision or social care provision is to be treated as 
special educational provision, ultimate responsibility for ensuring that the provision is 
made rests with the local authority (unless the child’s parent has made suitable 
arrangements) and the child’s parent or the young person will have the right to 
appeal to the First-tier Tribunal (SEN and Disability) where they disagree with the 
provision specified.  

The draft EHC plan 
Relevant legislation: Section 38 of the Children and Families Act 2014 and 
Regulation 13 of the SEND Regulations 2014  

9.77 The local authority must send the draft EHC plan (including the appendices 
containing the advice and information gathered during the EHC needs assessment) 
to the child’s parent or to the young person and give them at least 15 days to give 
views and make representations on the content. During this period, the local 
authority must make its officers available for a meeting with the child’s parent or the 
young person on request if they wish to discuss the content of the draft EHC plan. 
When the local authority sends the draft EHC plan to the child’s parent or the young 
person the following apply: 

• The local authority must notify the child’s parent or the young person that 
during this period they can request that a particular school or other 
institution, or type of school or other institution, be named in the plan. The 
draft plan must not contain the name of the school, maintained nursery 
school, post-16 institution or other institution or the type of school or other 
institution to be attended by the child or young person (see below) 

• The local authority must advise the child’s parent or the young person 
where they can find information about the schools and colleges that are 
available for the child or young person to attend, for example through the 
Local Offer 

• The local authority should also seek agreement of any Personal Budget 
specified in the draft plan (see paragraph 9.95 onwards for more 
information on Personal Budgets) 
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Requests for a particular school, college or other 
institution  
Relevant legislation: Sections 33 and 39 of the Children and Families Act 2014  

9.78 The child’s parent or the young person has the right to request a particular school, 
college or other institution of the following type to be named in their EHC plan:  

• maintained nursery school 

• maintained school and any form of academy or free school (mainstream or 
special) 

• non-maintained special school 

• further education or sixth form college 

• independent school or independent specialist colleges (where they have 
been approved for this purpose by the Secretary of State and published in 
a list available to all parents and young people) 

9.79 If a child’s parent or a young person makes a request for a particular nursery, school 
or post-16 institution in these groups the local authority must comply with that 
preference and name the school or college in the EHC plan unless: 

• it would be unsuitable for the age, ability, aptitude or SEN of the child or 
young person, or 

• the attendance of the child or young person there would be incompatible 
with the efficient education of others, or the efficient use of resources 

Efficient education means providing for each child or young person a suitable, 
appropriate education in terms of their age, ability, aptitude and any special 
educational needs they may have. Where a local authority is considering the 
appropriateness of an individual institution, ‘others’ is intended to mean the children 
and young people with whom the child or young person with an EHC plan will directly 
come into contact on a regular day-to-day basis. 

9.80 The local authority must consult the governing body, principal or proprietor of the 
school or college concerned and consider their comments very carefully before 
deciding whether to name it in the child or young person’s EHC plan, sending the 
school or college a copy of the draft plan. If another local authority maintains the 
school, they too must be consulted. 
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9.81 The local authority must also seek the agreement of the nursery, school or post-16 
institution where the draft plan sets out any provision to be delivered on their 
premises which is secured through a direct payment. (See paragraph 9.119 onwards 
for more information on direct payments). Where this includes a direct payment for 
SEN provision, it must include formal written notice of the proposal specifying: 

• the name of the child or young person in respect of whom direct payments 
are to be made 

• the qualifying goods and services which are to be secured by direct 
payments 

• the proposed amount of direct payments 

• any conditions on how the direct payments may be spent 

• the dates for payments into a bank account approved by the local authority, 
and 

• any conditions of receipt that recipients must agree to before any direct 
payment can be made 

9.82 Advice from schools, colleges and other education or training providers will 
contribute to the development of an EHC plan to ensure that it meets the child or 
young person’s needs, the outcomes they want to achieve and the aspirations they 
are aiming for.  

9.83 The nursery, school or college and, where relevant, the other local authority, should 
respond within 15 days. Where a nursery, school or college identified at 9.78 above 
is named on an EHC plan they must admit the child or young person. 

9.84 The child’s parent or the young person may also make representations for places in 
non-maintained early years provision or at independent schools or independent 
specialist colleges or other post-16 providers that are not on the list mentioned at 
9.78 above and the local authority must consider their request. The local authority is 
not under the same conditional duty to name the provider but must have regard to 
the general principle in section 9 of the Education Act 1996 that children should be 
educated in accordance with their parents’ wishes, so long as this is compatible with 
the provision of efficient instruction and training and does not mean unreasonable 
public expenditure. The local authority should be satisfied that the institution would 
admit the child or young person before naming it in a plan since these providers are 
not subject to the duty to admit a child or young person even if named in their plan. 
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9.85 Children with EHC plans can attend more than one school under a dual placement. 
Dual placements enable children to have support from a mainstream and a special 
school. This can help to prepare children for mainstream education and enable 
mainstream and special schools to share and develop their expertise in supporting 
children with different types of SEN. In order for a child with SEN who is being 
supported by a dual placement to be deemed as being educated at a mainstream 
school they should spend the majority of their time there. 

9.86 Where appropriate, a young person with an EHC plan can attend a dual placement 
at an institution within the further education sector and a special post-16 institution. 
The local authority should work with the young person, post-16 provider and 
independent specialist college to commission such a placement where that will 
achieve the best possible outcome for the young person. To be deemed as being 
educated in a mainstream further education institution, young people should spend 
the majority of their time there. 

9.87 The local authority should consider very carefully a request from a parent for a 
denominational school, but denominational considerations cannot override the 
requirements of the Children and Families Act 2014. 

Where no request is made for a particular school or 
college or a request for a particular school or college has 
not been met 
Relevant legislation: Sections 33 and 40 of the Children and Families Act 2014  

9.88 Where a parent or young person does not make a request for a particular nursery, 
school or college, or does so and their request is not met, the local authority must 
specify mainstream provision in the EHC plan unless it would be: 

• against the wishes of the parent or young person, or 

• incompatible with the efficient education of others 

9.89 Mainstream education cannot be refused by a local authority on the grounds that it is 
not suitable. A local authority can rely on the exception of incompatibility with the 
efficient education of others in relation to maintained nursery schools, mainstream 
schools or mainstream post-16 institutions taken as a whole only if it can show that 
there are no reasonable steps it could take to prevent that incompatibility. Where a 
parent’s or young person’s request for a particular mainstream school or mainstream 
post-16 institution has not been met, the school or post-16 institution in question 
becomes a possible candidate for consideration by the local authority according to 
the conditions in the above paragraph. 
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9.90 Where the local authority considers a particular mainstream place to be incompatible 
with the efficient education of others it must demonstrate, in relation to maintained 
nursery schools, mainstream schools or mainstream post-16 institutions in its area 
taken as a whole, that there are no reasonable steps that it, or the school or college, 
could take to prevent that incompatibility. Efficient education means providing for 
each child or young person a suitable, appropriate education in terms of their age, 
ability, aptitude and any special educational needs they may have. Where a local 
authority is considering whether mainstream education is appropriate (as opposed to 
considering the appropriateness of an individual institution) the term ‘others’ means 
the children or young people with whom the child or young person with an EHC plan 
would be likely to come into contact on a regular day-to-day basis. Where a parent or 
young person wants mainstream education and it would not be incompatible with the 
efficient education of others, the local authority has a duty to secure that provision. 

Reasonable steps 
9.91 What constitutes a reasonable step will depend on all the circumstances of the 

individual case. The following are some of the factors that may be taken into 
account: 

• Whether taking the step would be effective in removing the incompatibility 

• The extent to which it is practical for the early years provider, school, 
college or local authority to take the step 

• The extent to which steps have already been taken in relation to a 
particular child or young person and their effectiveness 

• The financial and other resource implications of taking the step, and 

• The extent of any disruption that taking the step would cause 

9.92 The following are examples of reasonable steps that might be taken in different 
circumstances: 

• Reasonable steps to ensure that the inclusion of a child with challenging 
behaviour in a mainstream primary school setting is not incompatible with 
the efficient education of others may include: 

o addressing factors within the class that may exacerbate the problem, 
for example using circle time to discuss difficult relationships and 
identify constructive responses 

o teaching the child alternative behaviour, for example by taking quiet 
time in a specially designated area at times of stress 
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o providing the child with a channel of communication, for example use of 
peer support 

o using a carefully designed system of behaviour targets drawn up with 
the child and linked to a reward system which, wherever possible, 
involves parents or carers 

o ensuring that all staff coming into contact with the child are briefed on 
potential triggers for outbursts and effective ways of heading off trouble 
at an early stage 

o drawing up a contingency plan if there is an outburst in class, for 
example, identifying with the child a key helper who can be called to 
remove the child from the situation, and 

o ensuring that if there is any possibility that positive handling may need 
to be used to prevent injury to the child, young person or others or 
damage to property, relevant staff have had training in appropriate 
techniques, that these have been carefully explained to the child and 
that the circumstances in which they will be used are recorded in a 
written plan agreed with and signed by the child and their parents or 
carers 

• Reasonable steps taken to ensure that the inclusion of a child with autistic 
spectrum disorder who is distracting and constantly moves around in a 
mainstream secondary school is not incompatible with the efficient 
education of others may include: 

o ensuring all possible steps are taken to provide structure and 
predictability to the child’s day, for example by the use of visual 
timetables, careful prior explanation of changes to routines and clear 
instructions for tasks 

o ensuring that the child is taught a means of communicating wants and 
needs using sign, symbol or spoken language 

o working with a member of staff on a structured programme of activities 
designed to prepare him or her for joining in class or group activities, 
for example by using ‘social scripts’ to rehearse appropriate behaviour 

o having an individual workstation within a teaching space where 
distractions can be kept to a minimum and everything needed for the 
work to be done can be organised in sequence, and  
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o ensuring that all staff are briefed on the warning signs which may 
indicate potential behaviour challenge and on a range of activities 
which provide effective distraction if used sufficiently early 

• Reasonable steps taken to ensure that the inclusion of a young person with 
a learning disability who does not use verbal communication in a 
mainstream course at a further education college is not incompatible with 
the efficient education of others may include: 

o the involvement of staff from the college’s learning support team in the 
school-based transition reviews 

o an orientation period during the summer holidays, to enable the student 
to find his or her way around the college campus and meet the learning 
support staff 

o opportunities to practise travelling to and from college 

o the development of an individual learning programme outlining longer 
term outcomes covering all aspects of learning and development, with 
shorter term targets to meet the outcomes 

o supported access to taster sessions over a first year in college 

o a more detailed assessment of the young person’s needs and wishes 
provided by learning support tutors during a ‘taster’ year 

o staff development to ensure an understanding of the student’s 
particular method of communication 

o use of expertise in access technology to identify appropriate switches 
or communication boards to facilitate the student’s involvement in an 
entry-level course, and 

o courses normally covered in one year planned over two years to meet 
the young person’s learning needs 

9.93 There may be a range of reasons why it may not always be possible to take 
reasonable steps to prevent a mainstream place from being incompatible with the 
efficient education of others – for example, where the child or young person’s 
behaviour systematically, persistently or significantly threatens the safety and/or 
impedes the learning of others. 

9.94 A decision not to educate a child or young person in a mainstream setting against 
the wishes of the child’s parent or the young person should not be taken lightly. It is 
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important that all decisions are taken on the basis of the circumstances of each case 
and in consultation with the parents or young person, taking account of the child or 
young person’s views. Local authorities should consider reasonable steps that can 
be taken for mainstream schools and mainstream post-16 institutions generally to 
provide for children and young people with SEN and disabled children and young 
people. 

Requesting a Personal Budget 
Relevant legislation: Section 49 of the Children and Families Act 2014, the Special 
Educational Needs (Personal Budgets) Regulations 2014, the Community Care, 
services for Carers and Children’s Services (Direct Payments) Regulations 2009 (the 
2009 regulations will be replaced by those made under the Care Act 2014), and the 
National Health Service (Direct Payments) Regulations 2013 

9.95 A Personal Budget is an amount of money identified by the local authority to deliver 
provision set out in an EHC plan where the parent or young person is involved in 
securing that provision (see ‘Mechanisms for delivery of a Personal Budget’ below). 

9.96 Local authorities must provide information on Personal Budgets as part of the Local 
Offer. This should include a policy on Personal Budgets that sets out a description of 
the services across education, health and social care that currently lend themselves 
to the use of Personal Budgets, how that funding will be made available, and clear 
and simple statements of eligibility criteria and the decision-making processes. 

9.97 Personal Budgets are optional for the child’s parent or the young person but local 
authorities are under a duty to prepare a budget when requested. Local authorities 
must provide information about organisations that may be able to provide advice 
and assistance to help parents and young people to make informed decisions about 
Personal Budgets. Local authorities should use the information on Personal Budgets 
set out in the Local Offer to introduce the idea of Personal Budgets to parents and 
young people within the person-centred approach described in paragraphs 9.21 to 
9.26. 

9.98 The child’s parent or the young person has a right to request a Personal Budget, 
when the local authority has completed an EHC needs assessment and confirmed 
that it will prepare an EHC plan. They may also request a Personal Budget during a 
statutory review of an existing EHC plan. 

9.99 Personal Budgets should reflect the holistic nature of an EHC plan and can include 
funding for special educational, health and social care provision. They should be 
focused to secure the provision agreed in the EHC plan and should be designed to 
secure the outcomes specified in the EHC plan. 
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9.100 Further resources on Personal Budgets are available through the DfE-funded 
‘Making it Personal’ project. This includes guidance for parents, commissioners and 
suppliers and is available on the Kids website – a link is provided in the References 
section under Chapter 3. 

Mechanisms for delivery of a Personal Budget 
9.101 There are four ways in which the child’s parent and/or the young person can be 

involved in securing provision: 

• Direct payments – where individuals receive the cash to contract, purchase 
and manage services themselves 

• An arrangement – whereby the local authority, school or college holds the 
funds and commissions the support specified in the plan (these are 
sometimes called notional budgets) 

• Third party arrangements – where funds (direct payments) are paid to and 
managed by an individual or organisation on behalf of the child’s parent or 
the young person 

• A combination of the above 

Setting and agreeing the Personal Budget 
9.102 The child’s parent or the young person should be given an indication of the level of 

funding that is likely to be required to make the provision specified, or proposed to be 
specified in the EHC plan. An indicative figure can be identified through a resource 
allocation or banded funding system. As part of a person-centred approach to the 
development of the EHC plan, the local authority should agree the provision to be 
made in the plan and help the parent or young person to decide whether they want 
to take up a Personal Budget. Local authorities should be clear that any figure 
discussed at this stage is indicative and is a tool to support the planning process 
including the development of the draft EHC plan. The final allocation of funding 
budget must be sufficient to secure the agreed provision specified in the EHC plan 
and must be set out as part of that provision.  

9.103 Details of the proposed Personal Budget should be included in section J of the draft 
EHC plan and, where the proposed budget includes direct payments for special 
educational provision, this section must include the SEN and outcomes to be met by 
the payment. Local authorities must also provide written notice of the conditions for 
receipt of any direct payment for special educational provision and can do this 
alongside the draft EHC plan. The child's parent or the young person should confirm 
their decision and agreement of the budget. Where appropriate, this must include 
their agreement, in writing, of the conditions for receipt of the direct payment, 
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alongside any request for a particular school, college or other institution to be named 
in the EHC plan. Where the child's parent or the young person has nominated a 
person to receive payments on their behalf, the agreement must come from the 
proposed recipient.  

9.104 Where a direct payment is proposed for special educational provision, local 
authorities must secure the agreement of the early years setting, school or college, if 
any of the provision is to be delivered on that institution's premises. Local authorities 
should usually do this when they consult the institution about naming it on the child 
or young person's EHC plan. The local authority should also seek assurance from 
the child's parent, young person or nominee that any person employed by the child's 
parent or young person, but working on early years, school or college premises, will 
conform to the policies and procedures of that institution and may write such an 
assurance into the conditions for receipt of the direct payment. 

9.105 Where agreement cannot be reached with the early years setting, school or college, 
the local authority must not go ahead with the direct payment. However, they should 
continue to work with the child's parent or the young person and the school, college 
or early years setting to explore other opportunities for the personalisation of 
provision in the EHC plan. Local authorities may wish to discuss the potential for 
arrangements whereby the local authority, the early years setting, school or college, 
holds a notional budget with a view to involving the child's parent or the young 
person in securing the provision. The broader purpose of such arrangements is to 
increase the participation of children, their parents and young people in decision-
making in relation to special educational provision 

9.106 Local authorities must consider each request for a Personal Budget on its individual 
merits and prepare a Personal Budget in each case unless the sum is part of a larger 
amount and disaggregation of the funds for the Personal Budget: 

• would have an adverse impact on services provided or arranged by the 
local authority for other EHC plan holders, or 

• where it should not be an efficient use of the local authority’s resources 

In these circumstances, the local authority should inform the child’s parent or the 
young person of the reasons it is unable to identify a sum of money and work with 
them to ensure that services are personalised through other means. Demand from 
parents and young people for funds that cannot, at present, be disaggregated 
should inform joint commissioning arrangements for greater choice and control (see 
Chapter 3, Working together across education, health and care for joint outcomes, 
paragraphs 3.38 and 3.39). 
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9.107 If the local authority refuses a request for a direct payment for special educational 
provision on the grounds set out in regulations (see paragraphs 9.119 to 9.124 
below) the local authority must set out their reasons in writing and inform the child’s 
parent or the young person of their right to request a formal review of the decision. 
The local authority must consider any subsequent representation made by the 
child’s parent or the young person and notify them of the outcome, in writing, setting 
out the reasons for their decision.  

9.108 Where the disagreement relates to the special educational provision to be secured 
through a Personal Budget the child’s parent or the young person can appeal to the 
First-tier Tribunal (SEN and Disability), as with any other disagreement about 
provision to be specified in an EHC plan. 

9.109 Decisions in relation to the health element (Personal Health Budget) remain the 
responsibility of the CCG or other health commissioning bodies and where they 
decline a request for a direct payment, they must set out the reasons in writing and 
provide the opportunity for a formal review. Where more than one body is unable to 
meet a request for a direct payment, the local authority and partners should consider 
sending a single letter setting out the reasons for the decisions. 

Scope of Personal Budgets 
9.110 The Personal Budget can include funding from education, health and social care. 

However, the scope of that budget will vary depending on the needs of the individual, 
the eligibility criteria for the different components and the mechanism for delivery. It 
will reflect local circumstances, commissioning arrangements and school preference. 
The scope of Personal Budgets should increase over time as local joint 
commissioning arrangements provide greater opportunity for choice and control over 
local provision. 

9.111 Local authority commissioners and their partners should seek to align funding 
streams for inclusion in Personal Budgets and are encouraged to establish 
arrangements that will allow the development of a single integrated fund from which 
a single Personal Budget, covering all three areas of additional and individual 
support, can be made available. EHC plans can then set out how this budget is to be 
used including the provision to be secured, the outcomes it will deliver and how 
health, education and social care needs will be met. 

Education  

9.112 The special educational provision specified in an EHC plan can include provision 
funded from the school’s budget share (or in colleges from their formula funding) and 
more specialist provision funded wholly or partly from the local authority’s high needs 
funding. It is this latter funding that is used for Personal Budgets, although schools 
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and colleges should be encouraged to personalise the support they provide and they 
can choose to contribute their own funding to a Personal Budget (this will usually be 
an organised arrangement managed by the setting, but some schools and colleges, 
including specialist settings, have made innovative arrangements with young people, 
giving them direct (cash) payments). 

9.113 High needs funding can also be used to commission services from schools and 
colleges, including from special schools. In practice, this will mean the funding from 
the local authority’s high needs budget for the SEN element of a Personal Budget 
will vary depending on how services are commissioned locally and what schools and 
colleges are expected to provide as part of the Local Offer. The child’s parent or the 
young person should be made aware that the scope for a Personal Budget varies 
depending on their school preference. For example, as part of their core provision, 
special schools and colleges make some specialist provision available that is not 
normally available at mainstream schools and colleges. The particular choice of a 
special school, with integrated specialist provision, might reduce the scope for a 
Personal Budget, whereas the choice of a place in a mainstream school that does 
not make that particular provision could increase the opportunity for a Personal 
Budget. 

Health 

9.114 Personal Health Budgets for healthcare are not appropriate for all of the aspects of 
NHS care an individual may require. Full details of excluded services are set out in 
guidance provided by NHS England and include primary medical (i.e. GP services) 
and emergency services. 

9.115 In principle, other than excluded services a Personal Health Budget could be given 
to anyone who needs to receive healthcare funded by the NHS where the benefits of 
having the budget for healthcare outweigh any additional costs associated with 
having one.  

9.116 Since April 2014, everyone receiving NHS Continuing Healthcare (including 
children’s continuing care) has had the right to ask for a Personal Health Budget, 
including a direct payment. From October 2014 this group will benefit from ‘a right to 
have’ a Personal Health Budget.  

9.117 The mandate to NHS England sets an objective that from April 2015 Personal Health 
Budgets including direct payments should be an option for people with long-term 
health needs who could benefit from one. This includes people who use NHS 
services outside NHS Continuing Healthcare. 
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Social Care 

9.118 The Care Act 2014 mandates, for the first time in law, a Personal Budget as part of 
the care and support plan for people over 18 with eligible care and support needs, or 
where the local authority decides to meet needs. The Act also clarifies people’s right 
to request a direct payment to meet some or all of their care and support needs, and 
covers people with and without capacity to request a direct payment. For children 
and young people under 18, local authorities are under a duty to offer direct 
payments (see paragraph 9.123 below) for services which the local authority may 
provide to children with disabilities, or their families, under section 17 of the Children 
Act 1989. 

Use of direct payments  
9.119 Direct payments are cash payments made directly to the child’s parent, the young 

person or their nominee, allowing them to arrange provision themselves. They must 
be set at a level that will secure the provision specified in the EHC plan. If a direct 
payment is not set at a suitable level, it must be reviewed and adjusted. Local 
authorities must not make direct payments for the purpose of funding a school place 
or post-16 institution. 

9.120 Local authority and health commissioning body duties to secure or arrange the 
provision specified in EHC plans are discharged through a direct payment only when 
the provision has been acquired for, or on behalf of, the child’s parent or the young 
person and this has been done in keeping with regulations. Funding must be set at a 
level to secure the agreed provision in the EHC plan and meet health needs agreed 
in the Personal Health Budget Care Plan (see paragraph 9.124 below for the 
additional information that needs to be included in an EHC plan to meet the 
requirements for a Care Plan). 

9.121 Direct payments for special educational provision, health care and social care 
provision are subject to separate regulations. These are: 

• The Community Care, services for Carers and Children’s Services (Direct 
Payments) Regulations 2009 (the 2009 regulations will be replaced by 
those made under the Care Act 2014) 

• The National Health Service (Direct Payments) Regulations 2013 

• The Special Educational Needs (Personal Budgets) Regulations 2014 

9.122 The regulations have many common requirements including those covering consent, 
use of nominees, conditions for receipt, monitoring and review of direct payments 
and persons to whom direct payments must not be made (such as those subject to 
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certain rehabilitation orders). Detailed arrangements for direct payments should be 
set out in section J of the EHC plan. 

9.123 Local authorities must offer direct payments for social care services. For both 
education and social care the local authority must be satisfied that the person who 
receives the direct payments will use them in an appropriate way and that they will 
act in the best interests of the child or young person. Regulations governing the use 
of direct payments for special educational provision place a number of additional 
requirements on both local authorities and parents before a direct payment can be 
agreed. These include requirements to consider the impact on other service users 
and value for money and to seek agreement from educational establishments where 
a service funded by a direct payment is delivered on their premises.  

9.124 Direct payments for health require the agreement of a Care Plan between the CCG 
and the recipient. This requirement can be fulfilled by sections G and J of the EHC 
plan as long as it includes the following information: 

• the health needs to be met and the outcomes to be achieved through the 
provision in the plan 

• the things that the direct payment will be used to purchase, the size of the 
direct payment, and how often it will be paid 

• the name of the care co-ordinator responsible for managing the Care Plan 

• who will be responsible for monitoring the health condition of the person 
receiving care 

• the anticipated date of the first review, and how it is to be carried out 

• the period of notice that will apply if the CCG decides to reduce the amount 
of the direct payment 

• where necessary, an agreed procedure for discussing and managing any 
significant risk, and 

• where people lack capacity or are more vulnerable, the plan should 
consider safeguarding, promoting liberty and where appropriate set out any 
restraint procedures 
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Finalising and maintaining the EHC plan 
Relevant legislation: Sections 39, 40 and 43 of the Children and Families Act 2014 
and Regulations 13 and 14 of the SEND Regulations 2014  

9.125 When changes are suggested to the draft EHC plan by the child’s parent or the 
young person and agreed by the local authority, the draft plan should be amended 
and issued as the final EHC plan as quickly as possible. The final EHC plan can 
differ from the draft EHC plan only as a result of any representations made by the 
child’s parent or the young person (including a request for a Personal Budget) and 
decisions made about the school or other institution (or type of school or other 
institution) to be named in the EHC plan. The local authority must not make any 
other changes – if the local authority wishes to make other changes it must re-issue 
the draft EHC plan to the child’s parent or the young person (see paragraph 9.77). 
The final EHC plan should be signed and dated by the local authority officer 
responsible for signing off the final plan. 

9.126 Where changes suggested by the child’s parent or the young person are not agreed, 
the local authority may still proceed to issue the final EHC plan. In either case the 
local authority must notify the child’s parent or the young person of their right to 
appeal to the Tribunal and the time limit for doing so, of the requirement for them to 
consider mediation should they wish to appeal, and the availability of information, 
advice and support and disagreement resolution services. The local authority should 
also notify the child’s parent or the young person how they can appeal the health and 
social care provision in the EHC plan. 

9.127 The child’s parent or the young person may appeal to the Tribunal against the 
description of SEN in the EHC plan, the special educational provision, and the 
school or other provider named, or the fact that no school or other provider is named. 

9.128 Mediation and appeals for children and young people whose EHC plans are finalised 
while they remain in custody are covered in Chapter 10. 

9.129 As well as the child’s parent or the young person, the final EHC plan must also be 
issued to the governing body, proprietor or principal of any school, college or other 
institution named in the EHC plan, and to the relevant CCG (or where relevant, NHS 
England). 

9.130 Where a nursery, school or college (of a type identified in paragraph 9.78) is named 
in an EHC plan, they must admit the child or young person. The headteacher or 
principal of the school, college or other institution named in the EHC plan should 
ensure that those teaching or working with the child or young person are aware of 
their needs and have arrangements in place to meet them. Institutions should also 
ensure that teachers and lecturers monitor and review the child or young person’s 
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progress during the course of a year. Formal reviews of the EHC plan must take 
place at least annually. If a child or young person’s SEN change, the local authority 
should hold a review as soon as possible to ensure that provision specified in the 
EHC plan is appropriate. 

Maintaining special educational provision in EHC plans 
Relevant legislation: Section 42 of the Children and Families Act 2014 

9.131 When an EHC plan is maintained for a child or young person the local authority 
must secure the special educational provision specified in the plan. If a local 
authority names an independent school or independent college in the plan as special 
educational provision it must also meet the costs of the fees, including any boarding 
and lodging where relevant.  

9.132 The local authority is relieved of its duty to secure the special educational provision 
in the EHC plan, including securing a place in a school or college named in the plan, 
if the child’s parent or the young person has made suitable alternative arrangements 
for special educational provision to be made, say in an independent school or 
college or at home. 

9.133 Where the child’s parent or the young person makes alternative arrangements, the 
local authority must satisfy itself that those arrangements are suitable before it is 
relieved of its duty to secure the provision. It can conclude that those arrangements 
are suitable only if there is a realistic possibility of them being funded for a 
reasonable period of time. If it is satisfied, the authority need not name its nominated 
school or college in the EHC plan and may specify only the type of provision. This is 
to avoid the school or other institution having to keep a place free that the child’s 
parent or the young person has no intention of taking up. 

9.134 If the local authority is not satisfied that the alternative arrangements made by the 
child’s parent or the young person are suitable, it could either conclude that the 
arrangements are not suitable and name another appropriate school or college, or it 
could choose to assist the child’s parent or the young person in making their 
arrangements suitable, including through a financial contribution. But the local 
authority would be under no obligation to meet the costs of those arrangements.  

9.135 Where the child’s parent or the young person makes suitable alternative 
arrangements for educational provision the health commissioning body is still 
responsible for arranging the health care specified in the child or young person’s 
EHC plan. If the child’s parent or the young person makes alternative arrangements 
for health care provision then the health commissioning body would need to satisfy 
itself that those arrangements are suitable. If the arrangements are not suitable the 
health commissioning body would arrange the provision specified in the plan or, if 



187 
 

they felt it appropriate, assist the child’s parent or the young person in making their 
own arrangements suitable. 

9.136 These arrangements ensure that local authorities meet their fundamental 
responsibility to ensure that children and young people with EHC plans get the 
support they need whilst enabling flexibility to accommodate alternative 
arrangements made by the child’s parent or the young person.  

Maintaining social care provision in EHC plans 
9.137 For social care provision specified in the plan, existing duties on social care services 

to assess and provide for the needs of disabled children and young people under the 
Children Act 1989 continue to apply. Where the local authority decides it is 
necessary to make provision for a disabled child or young person under 18 pursuant 
to Section 2 of the Chronically Sick and Disabled Person Act (CSDPA) 1970, the 
local authority must identify which provision is made under section 2 of the CSDPA. 
The local authority must specify that provision in section H1 of the EHC plan. It 
must secure that provision because under Section 2 of the CSDPA there is a duty to 
provide the services assessed by the local authority as being needed.   

9.138 Where the young person is over 18, the care element of the EHC plan will usually be 
provided by adult services. Under the Care Act 2014, local authorities must meet 
eligible needs set out in an adult care and support plan (as set out in the Care Act 
2014). Local authorities should explain how the adult care and support system 
works, and support young people in making the transition to adult services. Local 
authorities should have in place arrangements to ensure that young people with 
social care needs have every opportunity to lead as independent a life as possible 
and that they are not disadvantaged by the move from children’s to adult services. 

9.139 However, where it will benefit a young person with an EHC plan, local authorities 
have the power to continue to provide children’s services past a young person’s 18th 
birthday for as long as is deemed necessary. This will enable the move to adult 
services to take place at a time that avoids other key changes in the young person’s 
life such as the move from special school sixth form to college.  

9.140 The Care Act 2014 requires local authorities to ensure there is no gap in support 
while an individual makes the transition from children’s to adult services on or after 
their 18th birthday. Children’s services must be maintained until a decision on adult 
provision is reached and where it is agreed that adult services will be provided, 
children’s services must continue until the adult support begins. Young people will 
also be able to request an assessment for adult care in advance of their 18th 
birthday so they can plan ahead knowing what support will be received. See Chapter 
8 for further details on young adults over 18 with social care needs, and Chapter 10 
for further details on children and young people with social care needs.  



188 
 

Maintaining health provision in EHC plans 
Relevant legislation: Section 42 of the Children and Families Act 2014 

9.141 For health care provision specified in the EHC plan, the CCG (or where relevant 
NHS England) must ensure that it is made available to the child or young person. 
The joint arrangements underpinning the plan will include agreement between the 
partners of their respective responsibilities for funding the arrangements, to ensure 
that the services specified are commissioned. CCGs will need therefore to satisfy 
themselves that the arrangements they have in place for participating in the 
development of EHC plans include a mechanism for agreeing the health provision, 
which would usually be delegated to the relevant health professionals commissioned 
by the CCG. CCGs may however wish to have more formal oversight arrangements 
for all EHC plans to which they are a party. 

Specific age ranges 
All children under compulsory school age 

9.142 Children under compulsory school age are considered to have SEN if they have a 
learning difficulty or disability which calls for special educational provision to be 
made and when they reach compulsory school age are likely to have greater 
difficulty in learning than their peers, or have a disability which prevents or hinders 
them from making use of the facilities that are generally provided. There is an 
additional precautionary consideration, that they are considered to have a learning 
difficulty or disability if they would be likely to have a learning difficulty or disability 
when they are of compulsory school age if no special educational provision were 
made for them. The majority of children with SEN are likely to receive special 
educational provision through the services set out in the Local Offer. A local authority 
must conduct an EHC needs assessment for a child under compulsory school age 
when it considers it may need to make special educational provision in accordance 
with an EHC plan (see paragraphs 9.11 to 9.19 for details of the process for deciding 
whether to undertake an EHC needs assessment). Where an EHC plan may be 
needed, the local authority should involve fully the child’s parent and any early years 
or school setting attended by the child in making decisions about undertaking an 
EHC needs assessment and whether provision may need to be made in accordance 
with an EHC plan.  

Children aged under 2 
9.143 Parents, health services, childcare settings, Sure Start Children’s Centres or others 

may identify young children as having or possibly having SEN. For most children 
under two whose SEN are identified early, their needs are likely to be best met from 
locally available services, particularly the health service, and for disabled children, 
social care services provided under Section 17 of the Children Act 1989. The Local 
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Offer should set out how agencies will work together to provide integrated support for 
young children with SEN, and how services will be planned and commissioned jointly 
to meet local needs. 

9.144 For very young children local authorities should consider commissioning the 
provision of home-based programmes such as Portage, or peripatetic services for 
children with hearing or vision impairment. Parents should be fully involved in making 
decisions about the nature of the help and support that they would like to receive – 
some may prefer to attend a centre or to combine home-based with centre-based 
support. Children and their parents may also benefit from Early Support, which 
provides materials and resources on co-ordinated support. Further information about 
the programme can be found on the GOV.UK website – a link is given in the 
References section under Chapter 2. 

9.145 Special educational provision for a child aged under two means educational 
provision of any kind. Children aged under two are likely to need special educational 
provision in accordance with an EHC plan where they have particularly complex 
needs affecting learning, development and health and are likely to require a high 
level of special educational provision which would not normally be available in 
mainstream settings. A decision to issue an EHC plan may be made in order to allow 
access to a particular specialist service that cannot otherwise be obtained, such as 
home-based teaching. The factors a local authority should take into account in 
deciding whether an EHC plan is necessary are set out in paragraphs 9.53 to 9.56. 

Children aged 2 to 5 
9.146 Where young children are attending an early years setting, the local authority should 

seek advice from the setting in making decisions about undertaking an EHC needs 
assessment and preparing an EHC plan. Local authorities should consider whether 
the child’s current early years setting can support the child’s SEN, or whether they 
need to offer additional support through an EHC plan, which may include a 
placement in an alternative early years setting. Chapter 5 sets out more detail on 
SEN support for children in early years settings. 

9.147 Where a child is not attending an early years setting the local authority should collect 
as much information as possible before deciding whether to assess. The local 
authority will then consider the evidence and decide whether the child’s difficulties or 
developmental delays are likely to require special educational provision through an 
EHC plan. The local authority must decide this in consultation with the child’s parent, 
taking account of the potential for special educational provision made early to 
prevent or reduce later need. 

9.148 Following an assessment, the local authority must decide whether to make special 
educational provision in accordance with an EHC plan. For children within one to two 
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years of starting compulsory education who are likely to need an EHC plan in 
primary school, it will often be appropriate to prepare an EHC plan during this period 
so the EHC plan is in place to support the transition to primary school. 

9.149 Parents of children under compulsory school age can ask for a particular maintained 
nursery school to be named in their child’s plan. The local authority must name the 
school unless it would be unsuitable for the age, ability, aptitude or SEN of the child, 
or the attendance of the child there would be incompatible with the efficient 
education of others or the efficient use of resources. The child’s parents may also 
make representations in favour of an independent, private or voluntary early years 
setting for their child. If the local authority considers such provision appropriate, it is 
entitled to specify this in the plan and if it does, it must fund the provision. However, 
it cannot require an independent, private or voluntary setting to admit a child, unless 
the setting agrees. The local authority should ensure that parents have full 
information on the range of provision available within the authority’s area and may 
wish to offer parents the opportunity to visit such provision. 

Young people aged 19 to 25 

9.150 It is important to ensure young people are prepared effectively for adulthood and the 
decision to provide or continue an EHC plan should take this into account, including 
the need to be ambitious for young people (see paragraph 8.51). The outcomes 
specified in the EHC plan should reflect the need to be ambitious, showing how they 
will enable the young person to make progress towards their aspirations. The local 
authority, in collaboration with the young person, his or her parent where 
appropriate, and relevant professionals should use the annual review process to 
consider whether special educational provision provided through an EHC plan will 
continue to enable young people to progress towards agreed outcomes that will 
prepare them for adulthood and help them meet their aspirations. 

Young people turning 19 who have EHC plans 

9.151 In line with preparing young people for adulthood, a local authority must not cease 
an EHC plan simply because a young person is aged 19 or over. Young people with 
EHC plans may need longer in education or training in order to achieve their 
outcomes and make an effective transition into adulthood. However, this position 
does not mean that there is an automatic entitlement to continued support at age 19 
or an expectation that those with an EHC plan should all remain in education until 
age 25. A local authority may cease a plan for a 19- to 25-year-old if it decides that it 
is no longer necessary for the EHC plan to be maintained. Such circumstances 
include where the young person no longer requires the special educational provision 
specified in their EHC plan. In deciding that the special educational provision is no 
longer required, the local authority must have regard to whether the educational or 
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training outcomes specified in the plan have been achieved (see the section on 
Outcomes, paragraphs 9.64 to 9.69).  

9.152 The local authority should also consider whether remaining in education or training 
would enable the young person to progress and achieve those outcomes, and 
whether the young person wants to remain in education or training so they can 
complete or consolidate their learning. In both cases, this should include 
consideration of access to provision that will help them prepare for adulthood. Young 
people who no longer need to remain in formal education or training will not require 
special educational provision to be made for them through an EHC plan. 

Reviewing and re-assessing EHC plans 

9.153 Where an EHC plan will still be maintained for a young person aged 19 or over, it 
must continue to be reviewed at least annually. The plan must continue to contain 
outcomes which should enable the young person to complete their education and 
training successfully and so move on to the next stage of their lives, including 
employment or higher education and independent living. This will happen at different 
stages for individual young people and EHC plans extended beyond age 19 will not 
all need to remain in place until age 25. 

9.154  Local authorities should ensure that young people are given clear information about 
what support they can receive, including information about continuing study in adult 
or higher education, and support for health and social care, when their plan ceases. 
See paragraphs 9.199 to 9.210 for guidance on the process for ceasing an EHC 
plan. 

New requests for EHC needs assessments for 19- to 25-year-olds 

9.155 Young people who do not already have an EHC plan continue to have the right to 
request an assessment of their SEN at any point prior to their 25th birthday (unless 
an assessment has been carried out in the previous six months).  

9.156 Where such a request is made, or the young person is otherwise brought to the 
attention of the local authority as being someone who may have SEN, the local 
authority must follow the guidance earlier in this chapter for carrying out EHC needs 
assessments. In addition, when making decisions about whether a plan needs to be 
made for a 19- to 25-year-old, local authorities must consider whether the young 
person requires additional time, in comparison to the majority of others of the same 
age who do not have SEN, to complete his or her education or training. 
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Transfer of EHC plans 
Relevant legislation: Section 47 of the Children and Families Act 2014 and 
Regulations 15 and 16 of the SEND Regulations 2014  

Transfers between local authorities 
9.157 Where a child or young person moves to another local authority, the ‘old’ authority 

must transfer the EHC plan to the ‘new’ authority. The old authority must transfer 
the EHC plan to the new authority on the day of the move, unless the following 
condition applies. Where the old authority has not been provided with 15 working 
days’ notice of the move, the old authority must transfer the EHC plan within 15 
working days beginning with the day on which it did become aware.  

9.158 The old authority should also transfer any opinion they have received under the 
Disabled Persons (Services, Consultation and Representation) Act 1986 that the 
child or young person is disabled. Upon the transfer of the EHC plan, the new 
authority becomes responsible for maintaining the plan and for securing the special 
educational provision specified in it. 

9.159 The requirement for the child or young person to attend the educational institution 
specified in the EHC plan continues after the transfer. However, where attendance 
would be impractical, the new authority must place the child or young person 
temporarily at an appropriate educational institution other than that specified – for 
example, where the distance between the child or young person’s new home and the 
educational institution would be too great – until the EHC plan is formally amended. 
The new authority may not decline to pay the fees or otherwise maintain the child at 
an independent or non-maintained special school or a boarding school named in an 
EHC plan unless and until they have amended the EHC plan. 

9.160 The new authority may, on the transfer of the EHC plan, bring forward the 
arrangements for the review of the plan, and may conduct a new EHC needs 
assessment regardless of when the previous EHC needs assessment took place. 
This will be particularly important where the plan includes provision that is secured 
through the use of a direct payment, where local variations may mean that 
arrangements in the original EHC plan are no longer appropriate. The new authority 
must tell the child’s parent or the young person, within six weeks of the date of 
transfer, when they will review the plan (as below) and whether they propose to 
make an EHC needs assessment. 
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9.161 The new authority must review the plan before one of the following deadlines, 
whichever is the later:  

• within 12 months of the plan being made or being previously reviewed by 
the old authority, or  

• within 3 months of the plan being transferred 

9.162 Some children and young people will move between local authority areas while they 
are being assessed for a plan. The new authority in such cases should decide 
whether it needs to carry out an EHC needs assessment themselves and it must 
decide whether to undertake an EHC needs assessment if it receives a request from 
the child’s parent or the young person. The new authority should take account of the 
fact that the old authority decided to carry out an EHC needs assessment when 
making its decision. If it decides to do so then it should use the information already 
gathered as part of its own EHC needs assessment. Depending on how far the 
assessment had progressed, this information should help the new authority complete 
the assessment more quickly than it would otherwise have done.  

Transfers between clinical commissioning groups 
9.163 Where the child or young person’s move between local authority areas also results in 

a new CCG becoming responsible for the child or young person, the old CCG must 
notify the new CCG on the day of the move or, where it has not become aware of the 
move at least 15 working days prior to that move, within 15 working days beginning 
on the day on which it did become aware. Where for any other reason a new CCG 
becomes responsible for the child or young person, for example on a change of GP 
or a move within the local authority’s area, the old CCG must notify the new CCG 
within 15 working days of becoming aware of the move. Where it is not practicable 
for the new CCG to secure the health provision specified in the EHC plan, the new 
CCG must, within 15 working days of becoming aware of the change of CCG, 
request the (new) local authority to make an EHC needs assessment or review the 
EHC plan. The (new) local authority must comply with any request. 

9.164 For looked after children moving between local authorities, the old CCG retains 
responsibility for provision in the new local authority – for example, commissioning 
the provision from the new CCG as required. 

9.165 Where a child or young person with an EHC plan moves to Northern Ireland, Wales 
or Scotland, the old authority should send a copy of the child or young person’s EHC 
plan to the new authority or board, although there will be no obligation on the new 
authority or board to continue to maintain it. 
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Reviewing an EHC plan 
Relevant legislation: Section 44 of the Children and Families Act 2014 and 
Regulations 2, 18, 19, 20, and 21 of the SEND Regulations 2014  

9.166 EHC plans should be used to actively monitor children and young people’s progress 
towards their outcomes and longer term aspirations. They must be reviewed by the 
local authority as a minimum every 12 months. Reviews must focus on the child or 
young person’s progress towards achieving the outcomes specified in the EHC plan. 
The review must also consider whether these outcomes and supporting targets 
remain appropriate. 

9.167 Reviews should also:  

• gather and assess information so that it can be used by early years 
settings, schools or colleges to support the child or young person’s 
progress and their access to teaching and learning  

• review the special educational provision made for the child or young person 
to ensure it is being effective in ensuring access to teaching and learning 
and good progress 

• review the health and social care provision made for the child or young 
person and its effectiveness in ensuring good progress towards outcomes  

• consider the continuing appropriateness of the EHC plan in the light of the 
child or young person’s progress during the previous year or changed 
circumstances and whether changes are required including any changes to 
outcomes, enhanced provision, change of educational establishment or 
whether the EHC plan should be discontinued 

• set new interim targets for the coming year and where appropriate, agree 
new outcomes 

• review any interim targets set by the early years provider, school or college 
or other education provider  

9.168 Reviews must be undertaken in partnership with the child and their parent or the 
young person, and must take account of their views, wishes and feelings, including 
their right to request a Personal Budget.  

9.169 The first review must be held within 12 months of the date when the EHC plan was 
issued, and then within 12 months of any previous review, and the local authority’s 
decision following the review meeting must be notified to the child’s parent or the 
young person within four weeks of the review meeting (and within 12 months of the 
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date of issue of the EHC plan or previous review). Professionals across education, 
health and care must co-operate with local authorities during reviews. The review of 
the EHC plan should include the review of any existing Personal Budget 
arrangements including the statutory requirement to review any arrangements for 
direct payments. For looked after children the annual review should, if possible and 
appropriate, coincide with one of the reviews in their Care Plan and in particular the 
personal education plan (PEP) element of the Care Plan. 

9.170 Local authorities must also review and maintain an EHC plan when a child or young 
person has been released from custody. The responsible local authority must 
involve the child’s parent or the young person in reviewing whether the EHC plan still 
reflects their needs accurately and should involve the youth offending team in 
agreeing appropriate support and opportunities. 

9.171 When reviewing an EHC plan for a young person aged over 18, the local authority 
must have regard to whether the educational or training outcomes specified in the 
EHC plan have been achieved.  

9.172 The local authority should provide a list of children and young people who will require 
a review of their EHC plan that term to all headteachers and principals of schools, 
colleges and other institutions attended by children or young people with EHC plans, 
at least two weeks before the start of each term. The local authority should also 
provide a list of all children and young people with EHC plan reviews in the 
forthcoming term to the CCG (or, where relevant, NHS England) and local authority 
officers responsible for social care for children and young people with SEN or 
disabilities. This will enable professionals to plan attendance at review meetings 
and/or provide advice or information about the child or young person where 
necessary. These lists should also indicate which reviews must be focused on 
transition and preparation for adulthood. 

Reviews where a child or young person attends a school or other 
institution 

9.173 As part of the review, the local authority and the school, further education college or 
section 41 approved institution attended by the child or young person must co-
operate to ensure a review meeting takes place. This includes attending the review 
when requested to do so. The local authority can require the following types of 
school to convene and hold the meeting on the local authority’s behalf: 

• maintained schools 

• maintained nursery schools 

• academy schools 
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• alternative provision academies 

• pupil referral units 

• non-maintained special schools 

• independent educational institutions approved under Section 41 of the 
Children and Families Act 2014 

9.174 Local authorities can request (but not require) that the early years setting, further 
education college or other post-16 institution convene and hold the meeting on their 
behalf. There may be a requirement on the post-16 institution to do so as part of the 
contractual arrangements agreed when the local authority commissioned and funded 
the placement. 

9.175 In most cases, reviews should normally be held at the educational institution 
attended by the child or young person. Reviews are generally most effective when 
led by the educational institution. They know the child or young person best, will 
have the closest contact with them and their family and will have the clearest 
information about progress and next steps. Reviews led by the educational institution 
will engender the greatest confidence amongst the child, young person and their 
family. There may be exceptional circumstances where it will be appropriate for the 
review meeting to be held by the local authority in a different location, for example 
where a young person attends programmes of study at more than one institution. 

9.176 The following requirements apply to reviews where a child or young person attends a 
school or other institution: 

• The child’s parents or young person, a representative of the school or other 
institution attended, a local authority SEN officer, a health service 
representative and a local authority social care representative must be 
invited and given at least two weeks’ notice of the date of the meeting. 
Other individuals relevant to the review should also be invited, including 
youth offending teams and job coaches where relevant 

• The school (or, for children and young people attending another institution, 
the local authority) must seek advice and information about the child or 
young person prior to the meeting from all parties invited, and send any 
advice and information gathered to all those invited at least two weeks 
before the meeting 

• The meeting must focus on the child or young person’s progress towards 
achieving the outcomes specified in the EHC plan, and on what changes 
might need to be made to the support that is provided to help them achieve 
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those outcomes, or whether changes are needed to the outcomes 
themselves. Children, parents and young people should be supported to 
engage fully in the review meeting 

• The school (or, for children and young people attending another institution, 
the local authority) must prepare and send a report of the meeting to 
everyone invited within two weeks of the meeting. The report must set out 
recommendations on any amendments required to the EHC plan, and 
should refer to any difference between the school or other institution’s 
recommendations and those of others attending the meeting 

• Within four weeks of the review meeting, the local authority must decide 
whether it proposes to keep the EHC plan as it is, amend the plan, or cease 
to maintain the plan, and notify the child’s parent or the young person and 
the school or other institution attended 

• If the plan needs to be amended, the local authority should start the 
process of amendment without delay (see paragraph 9.193 onwards) 

• If the local authority decides not to amend the plan or decides to cease to 
maintain it, they must notify the child’s parent or the young person of their 
right to appeal that decision and the time limits for doing so, of the 
requirements for them to consider mediation should they wish to appeal, 
and the availability of information, advice and support and disagreement 
resolution services 

Reviews where a child or young person does not attend a school or 
other institution 

9.177 The following requirements apply to review meetings where a child or young person 
does not attend a school or other institution: 

• The child’s parent or the young person, a local authority SEN officer, a 
health service representative and a local authority social care 
representative must be invited and given at least two weeks’ notice of the 
date of the meeting. Other individuals relevant to the review should also be 
invited, including youth offending teams and job coaches where relevant, 
and any other person whose attendance the local authority considers 
appropriate 

• The local authority must seek advice and information about the child or 
young person prior to the meeting from all parties invited and send any 
advice and information gathered to all those invited at least two weeks 
before the meeting 
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• The meeting must focus on the child or young person’s progress towards 
achieving the outcomes specified in the EHC plan, and on what changes 
might need to be made to the support provided to help them achieve those 
outcomes, or whether changes are needed to the outcomes themselves. 
Children, parents and young people should be supported to engage fully in 
the review meeting 

• The local authority must prepare and send a report of the meeting to 
everyone invited within two weeks of the meeting. The report must set out 
recommendations on any amendments required to the EHC plan, and 
should refer to any difference between the local authority’s 
recommendations, and those of others attending the meeting 

• Within four weeks of the review meeting, the local authority must decide 
whether it proposes to keep the plan as it is, amend the plan, or cease to 
maintain the plan, and notify the child’s parent or the young person 

• If the plan needs to be amended, the local authority should start the 
process of amendment without delay (see paragraph 9.193 onwards) 

• If the local authority decides not to amend the plan or decides to cease to 
maintain it, they must notify the child’s parent or young person of their right 
to appeal that decision and the time limit for doing so, of the requirement for 
them to consider mediation should they wish to appeal, and the availability 
of information, advice and support, and disagreement resolution services 

Reviews of EHC plans for children aged 0 to 5 
9.178 Local authorities should consider reviewing an EHC plan for a child under five at 

least every three to six months to ensure that the provision continues to be 
appropriate. Such reviews would complement the duty to carry out a review at least 
annually but may be streamlined and not necessarily require the attendance of the 
full range of professionals, depending on the needs of the child. The child’s parent 
must be fully consulted on any proposed changes to the EHC plan and made aware 
of their right to appeal to the Tribunal. 

Transfer between phases of education 
9.179 An EHC plan must be reviewed and amended in sufficient time prior to a child or 

young person moving between key phases of education, to allow for planning for 
and, where necessary, commissioning of support and provision at the new institution. 

The review and any amendments must be completed by 15 February in the calendar 
year of the transfer at the latest for transfers into or between schools. The key 
transfers are:  
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• early years provider to school 

• infant school to junior school 

• primary school to middle school 

• primary school to secondary school, and 

• middle school to secondary school 

9.180 For young people moving from secondary school to a post-16 institution or 
apprenticeship, the review and any amendments to the EHC plan – including 
specifying the post-16 provision and naming the institution – must be completed by 
the 31 March in the calendar year of the transfer.  

9.181 For young people moving between post-16 institutions, the review process should 
normally be completed by 31 March where a young person is expected to transfer to 
a new institution in the new academic year. However, transfers between post-16 
institutions may take place at different times of the year and the review process 
should take account of this. In all cases, where it is proposed that a young person is 
to transfer between one post-16 institution and another within the following 12 
months, the local authority must review and amend, where necessary, the young 
person’s EHC plan at least five months before the transfer takes place. 

9.182 In some cases, young people may not meet the entry requirements for their chosen 
course or change their minds about what they want to do after the 31 March or five-
month deadline. Where this is the case, local authorities should review the EHC plan 
with the young person as soon as possible, to ensure that alternative options are 
agreed and new arrangements are in place as far in advance of the start date as 
practicable.  

9.183 Note: For those moving from secondary school to a post-16 institution or 
apprenticeship starting in September 2015, any amendments to the EHC plan – 
including specifying the post-16 provision and naming the institution – must be 
completed by 31 May 2015. For those moving between post-16 institutions at other 
times of year prior to March 2016, these amendments must be made three months 
before the transfer takes place. Thereafter, the deadlines set out above must be 
adhered to in all cases. 

Preparing for adulthood in reviews 
9.184 All reviews taking place from Year 9 at the latest and onwards must include a focus 

on preparing for adulthood, including employment, independent living and 
participation in society. This transition planning must be built into the EHC plan and 
where relevant should include effective planning for young people moving from 
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children’s to adult care and health services. It is particularly important in these 
reviews to seek and to record the views, wishes and feelings of the child or young 
person. The review meeting organiser should invite representatives of post-16 
institutions to these review meetings, particularly where the child or young person 
has expressed a desire to attend a particular institution. Review meetings taking 
place in Year 9 should have a particular focus on considering options and choices for 
the next phase of education.  

9.185 As the young person is nearing the end of their time in formal education and the plan 
is likely to be ceased within the next 12 months, the annual review should consider 
good exit planning. Support, provision and outcomes should be agreed that will 
ensure the young person is supported to make a smooth transition to whatever they 
will be doing next – for example, moving on to higher education, employment, 
independent living or adult care. For further guidance on preparing for adulthood 
reviews, see Chapter 8, Preparing for adulthood from the earliest years. 

Re-assessments of EHC plans 
Relevant legislation: Section 44 of the Children and Families Act 2014 and 
Regulations 23, 24, 25, 26 and 27 of the SEND Regulations 2014  

9.186 The review process will enable changes to be made to an EHC plan so it remains 
relevant to the needs of the child or young person and the desired outcomes. There 
may be occasions when a re-assessment becomes appropriate, particularly when a 
child or young person’s needs change significantly. 

Requesting a re-assessment 
9.187 Local authorities must conduct a re-assessment of a child or young person’s EHC 

plan if a request is made by the child’s parent or the young person, or the governing 
body, proprietor or principal of the educational institution attended by the child or 
young person, or the CCG (or NHS England where relevant). A local authority may 
also decide to initiate a re-assessment without a request if it thinks one is necessary. 
A re-assessment may be necessary when a young person with care support 
specified in their EHC plan turns 18. Adult care services will need to carry out an 
assessment to identify what support adult services may need to provide, and ensure 
the assessment is timely so that services are in place when needed. 

9.188 A local authority can refuse a request for a re-assessment (from the child’s parent, 
young person or educational institution attended) if less than 6 months have passed 
since the last EHC needs assessment was conducted. However the local authority 
can re-assess sooner than this if they think it is necessary. A local authority may also 
decide to refuse a request for re-assessment (from the child’s parent, young person 
or educational institution attended) if it thinks that a further EHC needs assessment 
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is not necessary, for example because it considers the child or young person’s 
needs have not changed significantly. 

9.189 When deciding whether to re-assess an EHC plan for a young person aged 19 or 
over, the local authority must have regard to whether the educational or training 
outcomes specified in the EHC plan have been achieved. 

9.190 The local authority must notify the child’s parent or the young person of its decision 
as to whether or not it will undertake a re-assessment within 15 calendar days of 
receiving the request to re-assess. If the local authority decides not to re-assess, it 
must notify the child’s parent or the young person of their right to appeal that 
decision and the time limit for doing so, of the requirement for them to consider 
mediation should they wish to appeal and the availability of information, advice and 
support and disagreement resolution services. 

The re-assessment process 
9.191 The process for re-assessment will be the same as the process for a first 

assessment (once the decision to carry out an assessment has been taken). 
Re-assessments must follow the same process as for the first EHC needs 
assessment and drawing up of the EHC plan, set out earlier in this chapter, with the 
same timescales and rights of appeal for the child’s parent or the young person. 

9.192 The overall maximum timescale for a re-assessment is 14 weeks from the decision 
to re-assess to the issuing of the final EHC plan, subject to the exemptions set out in 
paragraph 9.42. However, the local authority must aim to complete the process as 
soon as practicable. Following a re-assessment, the EHC plan must be reviewed 
within 12 months of the date that the finalised EHC plan is sent to the child’s parent 
or the young person and subsequently reviewed every twelve months from the date 
the EHC plan was last reviewed. 

Amending an existing plan  
Relevant legislation: Sections 37 and 44 of the Children and Families Act 2014 and 
Regulations 22 and 28 of the SEND Regulations 2014  

9.193 This section applies to amendments to an existing EHC plan following a review, or at 
any other time a local authority proposes to amend an EHC plan other than as part 
of a re-assessment. EHC plans are not expected to be amended on a very frequent 
basis. However, an EHC plan may need to be amended at other times where, for 
example, there are changes in health or social care provision resulting from minor or 
specific changes in the child or young person’s circumstances, but where a full 
review or re-assessment is not necessary. 
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9.194 Where the local authority proposes to amend an EHC plan, it must send the child’s 
parent or the young person a copy of the existing (non-amended) plan and an 
accompanying notice providing details of the proposed amendments, including 
copies of any evidence to support the proposed changes. The child’s parent or the 
young person should be informed that they may request a meeting with the local 
authority to discuss the proposed changes. 

9.195 The parent or young person must be given at least 15 calendar days to comment 
and make representations on the proposed changes, including requesting a 
particular school or other institution be named in the EHC plan, in accordance with 
paragraphs 9.78 to 9.94 of this chapter. 

9.196 Following representations from the child’s parent or the young person, if the local 
authority decides to continue to make amendments, it must issue the amended EHC 
plan as quickly as possible and within 8 weeks of the original amendment notice. If 
the local authority decides not to make the amendments, it must notify the child’s 
parent or the young person, explaining why, within the same time limit. 

9.197 When the EHC plan is amended, the new plan should state that it is an amended 
version of the EHC plan and the date on which it was amended, as well as the date 
of the original plan. Additional advice and information, such as the minutes of a 
review meeting and accompanying reports which contributed to the decision to 
amend the plan, should be appended in the same way as advice received during the 
original EHC needs assessment. The amended EHC plan should make clear which 
parts have been amended. Where an EHC plan is amended, the following review 
must be held within 12 months of the date of issue of the original EHC plan or 
previous review (not 12 months from the date the amended EHC plan is issued). 

9.198 When sending the final amended EHC plan, the local authority must notify the 
child’s parent or the young person of their right to appeal and the time limit for doing 
so, of the requirement for them to consider mediation should they wish to appeal, 
and the availability of information, advice and support and disagreement resolution 
services. 

Ceasing an EHC plan  
Relevant legislation: Section 45 of the Children and Families Act 2014 and 
Regulations 29, 30 and 31 of the SEND Regulations 2014  

9.199 A local authority may cease to maintain an EHC plan only if it determines that it is no 
longer necessary for the plan to be maintained, or if it is no longer responsible for the 
child or young person. As set out in the Introduction (paragraph xi.), the legal 
definition of when a child or young person requires an EHC plan remains the same 
as that for a statement under the Education Act 1996. The circumstances in which a 
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statement can be ceased or not replaced with an EHC plan during the transition 
period are the same as that for ceasing an EHC plan. 

9.200 The circumstances where a local authority may determine that it is no longer 
necessary for the EHC plan to be maintained include where the child or young 
person no longer requires the special educational provision specified in the EHC 
plan. When deciding whether a young person aged 19 or over no longer needs the 
special educational provision specified in the EHC plan, a local authority must take 
account of whether the education or training outcomes specified in the EHC plan 
have been achieved. Local authorities must not cease to maintain the EHC plan 
simply because the young person is aged 19 or over.  

9.201 The circumstances where a local authority is no longer responsible for the child or 
young person include where any of the following conditions apply (subject to 
paragraphs 9.202 and 9.203 below: 

• A young person aged 16 or over leaves education to take up paid 
employment (including employment with training but excluding 
apprenticeships) 

• The young person enters higher education 

• A young person aged 18 or over leaves education and no longer wishes to 
engage in further learning 

• The child or young person has moved to another local authority area 

9.202 Where a young person of compulsory school or participation age – i.e. under the age 
of 18 – is excluded from their education or training setting or leaves voluntarily, the 
local authority must not cease their EHC plan, unless it decides that it is no longer 
necessary for special educational provision to be made for the child or young person 
in accordance with an EHC plan. The focus of support should be to re-engage the 
young person in education or training as soon as possible and the local authority 
must review the EHC plan and amend it as appropriate to ensure that the young 
person continues to receive education or training.  

9.203 Where a young person aged 18 or over leaves education or training before the end 
of their course, the local authority must not cease to maintain the EHC plan unless it 
has reviewed the young person’s EHC plan to determine whether the young person 
wishes to return to education or training, either at the educational institution specified 
in the EHC plan or somewhere else. If the young person does wish to return to 
education or training, and the local authority thinks it is appropriate, then the local 
authority must amend the EHC plan as necessary and it must maintain the plan. 
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The local authority should seek to re-engage the young person in education or 
training as soon as possible. 

9.204 A local authority will not be able to cease an EHC plan because a child or young 
person has been given a custodial sentence. The local authority will have to keep the 
plan while the child or young person is in custody. Details of the local authority’s 
duties in those circumstances are set out in Chapter 10, Children and young people 
in specific circumstances. 

9.205 Where a local authority is considering ceasing to maintain a child or young person’s 
EHC plan it must:  

• inform the child’s parent or the young person that it is considering this 

• consult the child’s parent or the young person 

• consult the school or other institution that is named in the EHC plan 

9.206 Where, following the consultation, the local authority decides to cease to maintain 
the child or young person’s EHC plan, it must notify the child’s parent or the young 
person, the institution named in the child or young person’s EHC plan and the 
responsible CCG of that decision. The local authority must also notify the child’s 
parent or the young person of their right to appeal that decision and the time limit for 
doing so, of the requirement for them to consider mediation should they wish to 
appeal, and the availability of information, advice and support, and disagreement 
resolution services. 

9.207 Support should generally cease at the end of the academic year, to allow young 
people to complete their programme of study. In the case of a young person who 
reaches their 25th birthday before their course has ended, the EHC plan can be 
maintained until the end of the academic year in which they turn 25 (or the day the 
apprenticeship or course ends, or the day before their 26th birthday if later). It is 
important that a child or young person’s exit from an EHC plan is planned carefully, 
to support smooth transitions and effective preparation for adulthood. See 
paragraphs 8.77 to 8.80 of Chapter 8 on ‘Leaving education or training’ for more 
information. 

9.208 Where a young person aged 18 or over is in receipt of adult services, the local 
authority should ensure that adult services are involved in and made aware of the 
decision to cease the young person’s EHC plan. 

9.209 Where the child’s parent or the young person disagrees with the local authority’s 
decision to cease their EHC plan, they may appeal to the Tribunal. Local authorities 
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must continue to maintain the EHC plan until the time has passed for bringing an 
appeal or, when an appeal has been registered, until it has been concluded. 

9.210 Where the care part of an EHC plan is provided by adult services under the Care Act 
2014 because the person is 18 or over, the Care Plan will remain in place when the 
other elements of the EHC plan cease. There will be no requirement for the young 
person to be re-assessed at this point, unless there is reason to re-assess him or her 
for health and social care because their circumstances have changed. 

Disclosure of an EHC plan  
Relevant legislation: Regulations 17 and 47 of the SEND Regulations 2014  

9.211 A child or young person’s EHC plan must be kept securely so that unauthorised 
persons do not have access to it, so far as reasonably practicable (this includes any 
representations, evidence, advice or information related to the EHC plan). An EHC 
plan must not be disclosed without the consent of the child or the young person, 
except for specified purposes or in the interests of the child or young person. If a 
child does not have sufficient age or understanding to allow him or her to consent to 
such disclosure, the child’s parent may give consent on the child’s behalf. The 
specified purposes include: 

• disclosure to the Tribunal when the child’s parent or the young person 
appeals, and to the Secretary of State if a complaint is made to him or her 
under the 1996 Act 

• disclosure on the order of any court or for the purpose of any criminal 
proceedings 

• disclosure for the purposes of investigations of maladministration under the 
Local Government Act 1974 

• disclosure to enable any authority to perform duties arising from the 
Disabled Persons (Services, Consultation and Representation) Act 1986, or 
from the Children Act 1989 relating to safeguarding and promoting the 
welfare of children 

• disclosure to Ofsted inspection teams as part of their inspections of schools 
or other educational institutions and local authorities 

• disclosure to any person in connection with the young person’s application 
for a Disabled Students Allowance in advance of taking up a place in higher 
education, when requested to do so by the young person 
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• disclosure to the principal (or equivalent position) of the institution at which 
the young person is intending to start higher education, when requested to 
do so by the young person, and 

• disclosure to persons engaged in research on SEN on the condition that 
the researchers do not publish anything derived from, or contained in, the 
plan which would identify any individual, particularly the child, young person 
or child’s parent. Disclosure in the interests of research should be in 
accordance with the Data Protection Act 1998 and wherever possible 
should be with the knowledge and consent of the child and his or her parent 
or the young person 

9.212 The interests of the child or young person include the provision of information to the 
child or young person’s educational institution. It is important that teachers or other 
educational professionals working closely with the child or young person should have 
full knowledge of the child or young person’s EHC plan. School governing bodies 
should have access to a child or young person’s EHC plan. Disclosure in the 
interests of the child or young person also includes disclosure to any agencies other 
than the local authority which may be referred to in the plan as making educational, 
health or social care provision.  

9.213 Disclosure of the EHC plan, where the local authority considers this necessary in the 
interests of the child or young person, can be in whole or in part. Local authorities 
should consider carefully when disclosing an EHC plan whether there are parts of 
the EHC plan that do not need to be disclosed in the interests of the child or young 
person, for example sensitive health or social care information. All those who have 
access to the EHC plan should always bear in mind the need to maintain 
confidentiality about the child or young person in question. 

Transport costs for children and young people with EHC 
plans 
Relevant legislation: Section 30 of the Children and Families Act 2014 and Schedule 
2(14) of the SEND Regulations 2014  

9.214 The parents’ or young person’s preferred school or college might be further away 
from their home than the nearest school or college that can meet the child or young 
person’s SEN. In such a case, the local authority can name the nearer school or 
college if it considers it to be appropriate for meeting the child or young person’s 
SEN. If the parents prefer the school or college that is further away, the local 
authority may agree to this but is able to ask the parents to provide some or all of the 
transport funding. 
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9.215 Transport should be recorded in the EHC plan only in exceptional cases where the 
child has particular transport needs. Local authorities must have clear general 
arrangements and policies relating to transport for children and young people with 
SEN or disabilities that must be made available to parents and young people, and 
these should be included in the Local Offer. Such policies must set out the transport 
arrangements which are over and above those required by section 508B of the 
Education Act 1996. 

9.216 Where the local authority names a residential provision at some distance from the 
family’s home, the local authority must provide reasonable transport or travel 
assistance. The latter might be reimbursement of public transport costs, petrol costs 
or provision of a travel pass. 

9.217 Transport costs may be provided as part of a Personal Budget where one is agreed 
and included in the EHC plan as part of the special educational provision. 
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10 Children and young people in specific 
circumstances 

What this chapter covers  
This chapter highlights particular groups of children and young people whose 
specific circumstances require additional consideration by those who work with them 
and support their special educational needs (SEN). It sets out information about 
managing their circumstances in order to achieve effective joined-up service 
provision that can help achieve good outcomes for them. 

These groups include: 

• looked after children 

• care leavers 

• children and young people with SEN and social care needs, including 
children in need 

• children and young people educated out of area 

• children and young people with SEN who are educated at home 

• children and young people in alternative provision 

• children and young people who have SEN and are in hospital 

• children of service personnel 

• children and young people in youth custody 

Relevant legislation 
Primary 
The Children and Families Act 2014 

The Chronically Sick and Disabled Persons Act 1970 

The Children Act 1989 

The Education Act 1996 

The Crime and Disorder Act 1998 

Section 20 of the Children and Young Persons Act 2008 
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The Apprenticeship, Skills and Learning Act 2009 

The Equality Act 2010 

The National Health Service Act 2006 

Regulations 
The Children Act 1989 – Guidance and Regulations Volume 3: Planning Transitions 
to Adulthood for Care Leavers 

Education (Pupil Information) Regulations 2005 

The Designated Teacher (Looked after Pupils etc) Regulations 2009 

The Special Educational Needs and Disability (Detained Persons) Regulations 2015 

The National Health Service Commissioning Board and Clinical Commissioning 
Groups (Responsibilities and Standing Rules) Regulations 2012 

Looked-after children 
10.1 Children who are being accommodated, or who have been taken into care, by a local 

authority (i.e. under Section 20, or Sections 31 or 38 of the Children Act 1989) are 
legally defined as being ‘looked after’ by the local authority. Around 70% of looked 
after children have some form of SEN, and it is likely that a significant proportion of 
them will have an Education, Health and Care (EHC) plan. Children and young 
people on remand to youth detention accommodation are treated as looked after by 
their designated local authority under the terms of the Legal Aid, Sentencing and 
Punishment of Offenders Act 2012 (section 104(1)). Further information is provided 
in paragraphs 10.142 to 10.145. 

10.2 Local authorities will have particular responsibilities for these children and will act as 
a ‘corporate parent’. The local authority must safeguard and promote the welfare of 
all children they are looking after. 

10.3 All maintained schools and academies and free schools must appoint a Designated 
Teacher for looked after children. Where that role is carried out by a person other 
than the SEN Co-ordinator (SENCO), Designated Teachers should work closely with 
the SENCO to ensure that the implications of a child being both looked after and 
having SEN are fully understood by relevant school staff. 

10.4 Local authorities must promote the educational achievement of the children they 
look after, regardless of where they are placed. The Children and Families Act 2014 
requires every local authority to appoint an officer who is an employee of that or 
another authority to discharge that duty. This officer, often known as a Virtual School 
Head (VSH), will lead a virtual school team which tracks the progress of children 
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looked after by the authority as if they attended a single school. Special Educational 
Needs and Disabilities departments should work closely with the VSH as well as 
social workers to ensure that local authorities have effective and joined-up processes 
for meeting the SEN of looked after children.  

10.5 Local authorities are required to act under care planning statutory guidance issued 
by the Secretary of State when exercising their social services functions with regard 
to the children they look after. This is set out in volume 2 of the Children Act 1989 
guidance. 

10.6 This means that a considerable amount of planning will be done around the care, 
health and education needs of looked after children. They will have a Care Plan, 
which sets out how the local authority will meet the care needs of the child, 
addressing all important dimensions of a child’s developmental needs. These include 
health, education, emotional and behavioural development, identity, family and social 
relationships, social presentation and self-care skills. The Care Plan will specifically 
include a Personal Education Plan (PEP) and a Health Plan (both are a statutory 
requirement) which will particularly assess and set out the child’s education and 
health needs. It may be through making these assessments that a child’s SEN will 
be identified. 

10.7 Where a looked after child is being assessed for SEN it is vital to take account of 
information set out in the Care Plan. SEN professionals must work closely with other 
relevant professionals involved in the child’s life as a consequence of his/her being 
looked after. These include the social worker, Designated Doctor or Nurse, 
Independent Reviewing Officer (IRO), VSH and Designated Teacher in school. This 
will ensure that the child’s EHC plan works in harmony with his/her Care Plan and 
adds to, but does not duplicate, information about how education, health and care 
needs will be met. It is essential to involve the child, their carers and, where 
appropriate, their parents in the planning process. When referencing information 
contained within the Care Plan only information relevant to meeting the child’s SEN 
should be included in the EHC plan. If in any doubt SEN professionals should 
discuss this with the social worker and, where appropriate, the child and their carers. 

10.8 A significant proportion of looked after children live with foster carers or in a 
children’s home and attend schools in a different local authority area to the local 
authority that looks after them. Local authorities who place looked after children in 
another authority need to be aware of that authority’s Local Offer if the children have 
SEN. Where an assessment for an EHC plan has been triggered, the authority that 
carries out the assessment is determined by Section 24 of the Children and Families 
Act 2014. This means that the assessment must be carried out by the authority 
where the child lives (i.e. is ordinarily resident), which may not be the same as the 
authority that looks after the child. If a disagreement arises, the authority that looks 
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after the child, will act as the ‘corporate parent’ in any disagreement resolution, as 
described in Chapter 11. 

10.9 It is the looked after child’s social worker (in close consultation with the VSH in the 
authority that looks after the child) that will ultimately make any educational decision 
on the child’s behalf. However, the day-to-day responsibility for taking these 
decisions should be delegated to the carer who will advocate for the looked after 
child and make appeals to the First-tier Tribunal (SEN and Disability) as necessary. 

10.10 For a child in a stable, long-term foster placement it may well be appropriate for the 
carer to take on the responsibility of managing a Personal Budget but this will need 
careful case-by-case consideration. (See Chapter 9). 

10.11 The Care Planning Regulations specify the frequency with which Care Plans are 
reviewed. It is important to ensure the annual review of an EHC plan coincides with 
one of the child’s Care Plan reviews. This could be done as part of the review of a 
child’s PEP which feeds into the review of the wider Care Plan. Social workers and 
SEN teams will need to work closely together to ensure that transitions from being 
looked after to returning home are managed effectively, to ensure continuing 
provision. 

Care leavers 
10.12 Some children will cease to be looked after at 16 or 17 and others will continue to be 

looked after until their 18th birthday. (Some care leavers will remain living with their 
former foster carers past their 18th birthday in ‘Staying Put’ arrangements, but they 
are no longer looked after). Local authorities continue to have responsibilities to 
provide a Personal Adviser and to prepare a Pathway Plan. The Personal Adviser is 
there to ensure that care leavers are provided with the right kind of personal support, 
for example by signposting them to services and providing advice. The Pathway Plan 
plots transition from care to adulthood for care leavers up to the age of 25 if they 
remain in education and/or training or are not in employment, education or training 
and plan to return to education and/or training. In reviewing their arrangements for 
EHC needs assessment and EHC plan development local authorities should ensure 
good advanced planning involving the young person and Personal Adviser. 

SEN and social care needs, including children in need 
Children’s social care  

10.13 There is a statutory duty, under Section 17 of the Children Act 1989, for local 
authorities to safeguard and promote the welfare of ‘children in need’ in their area, 
including disabled children, by providing appropriate services to them. Services for 
disabled children provided under Section 17 will typically include short breaks for 
parent carers, equipment or adaptations to the home, and support for parents from 
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social workers, for example in support of parenting capacity. If a local authority 
determines that a disabled child needs support under Section 17, it must consider 
whether such support is of the type outlined in Section 2 of the Chronically Sick and 
Disabled Persons Act (CSDPA) 1970. Where it is, the local authority must provide 
that support. Where an EHC plan is being prepared for a disabled child or young 
person under the age of 18, any services to be provided under Section 2 of the 
CSDPA must be included in section H1 of the EHC plan. All other social care 
services, including services provided under Section 17 of the Children Act but not 
under Section 2 of the CSDPA must be included in Section H2 of the EHC plan. 
Chapter 9 gives further details on what to include in Sections H1 and H2 of the EHC 
plan, in the table after paragraph 9.69. 

10.14 Following acceptance of a referral by the local authority children’s social care 
service, a social worker should lead a multi-agency assessment under section 17 of 
the Children Act 1989. Local authorities have a duty to ascertain the child’s wishes 
and feelings and take account of them when planning the provision of services. 

10.15 The purposes of social care assessments are: 

• to gather important information about a child and family 

• to analyse their needs and/or the nature and level of any risk or harm being 
suffered by a child 

• to decide whether the child is a child in need (Section 17 of the Children Act 
1989) and/or is suffering significant harm (Section 47 of the Children Act 
1989), and 

• to provide support to address those needs to improve the child’s outcomes 

10.16 A good social care assessment supports professionals to understand whether a child 
has needs relating to their care or a disability and/or is suffering or likely to suffer 
significant harm. Working Together to Safeguard Children 2013 sets out the process 
for managing individual cases which are referred to and accepted by children’s social 
care. All assessments should be child centred, focused on outcomes, transparent, 
timely and proportionate to the needs of each child. The maximum timeframe for a 
social care assessment to conclude that a decision can be taken on next steps is 45 
working days from the point of referral. 

10.17 Local authorities with their partners should develop and publish local protocols for 
assessment which should set out how the needs of disabled children will be 
addressed in the assessment process and clarify how statutory social care 
assessments will be informed by and inform other specialist assessments including 
EHC needs assessments leading to an EHC plan. 
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10.18 Where there is an EHC needs assessment, it should be an holistic assessment of 
the child or young person’s education, health and social care needs. EHC needs 
assessments should be combined with social care assessments under Section 17 of 
the Children Act 1989 where appropriate. This is explicit in Working Together to 
Safeguard Children 2013, which can be found on the GOV.UK website – a link is 
given in the References section under Introduction, and a webtext version is also 
available. 

10.19 For all children who have social care plans the social worker should co-ordinate any 
outward facing plan with other professionals. Where there are specific child 
protection concerns resulting in action under Section 47 of the Children Act, careful 
consideration should be given to how closely the assessment processes across 
education, health and care can be integrated, in order to ensure that the needs of 
vulnerable children are put first. 

10.20 EHC plan reviews should be synchronised with social care plan reviews, and must 
always meet the needs of the individual child. 

Power to continue children’s social care services to those aged 18 
to 25 

10.21 Where a local authority has been providing children’s social care services to a young 
person under the age of 18, and they have an EHC plan in place, local authorities 
can continue to provide these services on the same basis after the age of 18. 

10.22 The local authority retains discretion over how long it chooses to provide these 
services, so long as an EHC plan remains in place. Where the young person no 
longer has an EHC plan, the local authority no longer has the power to extend the 
provision of these services to young people over 18. 

10.23 This will enable local authorities to agree with young people when the most 
appropriate time for transition to adult services will be, avoiding key pressure points 
such as exams or a move from school to college. Poorly timed and planned 
transition to adult services will have a detrimental effect on achievement of outcomes 
and may result in young people requiring far longer to complete their education or 
leaving education altogether. This can have a negative impact on their health and 
care needs and it is essential that the transition between children’s and adult’s 
services is managed and planned carefully.  

10.24 As part of transition planning, the needs of carers should also be assessed or 
reviewed to explore the impact of changing circumstances on the carer. More 
guidance on planning the transition from children’s to adult services can be found in 
Chapter 8, Preparing for adulthood from the earliest years. 
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10.25 Information on adult social care can be found in Chapters 8 and 9. Further 
information about preparing for transition can be found in the Preparing for 
Adulthood factsheet ‘The Links Between the Children and Families Act 2014 and the 
Care Act’. A web link for this is given in the References section under Chapter 10. 

Children and young people educated out of area 
10.26 Where a child or young person being educated out of the local authority’s area is 

brought to the local authority’s attention as potentially having SEN, the home local 
authority (where the child normally lives) should decide whether to assess the child 
or young person and decide whether an EHC plan is required. 

10.27 Where a child or young person being educated out of area has an EHC plan, the 
home local authority must ensure that the special educational provision set out in 
the plan is being made. They must review the EHC plan annually. Local authorities 
can make reciprocal arrangements to carry out these duties on each other’s behalf.  

10.28 If the child or young person is placed by a local authority at an independent special 
school, non-maintained special school or independent specialist provider, the local 
authority must pay the appropriate costs.  

10.29 If it is a residential placement, so far as reasonably practicable, those placing the 
child or young person should try to secure a placement that is near to the child’s 
home. However, in making this decision they must have regard for the views, wishes 
and feelings of the child or young person and their families about the placement. 
Where the local authority names a residential provision at some distance from the 
family’s home the local authority must provide reasonable transport or travel 
assistance. The latter might be reimbursement of public transport costs, petrol costs 
or provision of a travel pass. 

Children and young people with SEN educated at home 
10.30 Under Section 7 of the Education Act 1996 parents have the right to educate 

children, including children with SEN, at home. Home education must be suitable to 
the child’s age, ability, aptitude and SEN. Local authorities should work in 
partnership with, and support, parents to ensure that the SEN of these children are 
met where the local authority already knows the children have SEN or the parents 
have drawn the children’s special needs to the authority’s attention. Local authorities 
do not have a duty under section 22 of the Children and Families Act 2014 to assess 
every home educated child to see whether or not they have SEN. The high needs 
block of the Dedicated Schools Grant is intended to fund provision for all relevant 
children and young people in the authority’s area, including home-educated children.  
Local authorities should fund the SEN needs of home-educated children where it is 
appropriate to do so. Guidance is available to local authorities from the Department 
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for Education on funding provision for home-educated children.   

10.31 In cases where local authorities and parents agree that home education is the right 
provision for a child or young person with an EHC plan, the plan should make clear 
that the child or young person will be educated at home. If it does then the local 
authority, under Section 42(2) of the Children and Families Act 2014, must arrange 
the special educational provision set out in the plan, working with the parents. Under 
Section 19 of the Act, a local authority must have regard to the views, wishes and 
feelings of the child and his or her parents, or the young person. 

10.32 In cases where the EHC plan gives the name of a school or type of school where the 
child will be educated and the parents decide to educate at home, the local authority 
is not under a duty to make the special educational provision set out in the plan 
provided it is satisfied that the arrangements made by the parents are suitable. The 
local authority must review the plan annually to assure itself that the provision set 
out in it continues to be appropriate and that the child’s SEN continue to be met (see 
Chapter 9). Where the local authority has decided that the provision is appropriate, it 
should amend the plan to name the type of school that would be suitable but state 
that parents have made their own arrangements under Section 7 of the Education 
Act 1996.  

10.33 Where a child or young person is a registered pupil and the parent decides to home 
educate, the parent must notify the school in writing that the child or young person is 
receiving education otherwise than at school and the school must then remove the 
pupil's name from the admission register. If the school is a special school, the local 
authority must give consent for the child's name to be removed, but this should not 
be a lengthy or complex process. There is no provision in law for a ‘trial period’ of 
home education. 

10.34 Local authorities do not have the right of entry to the family home to check that the 
provision being made by the parents is appropriate and may only enter the home at 
the invitation of the parents. Parents should be encouraged to see this process as 
part of the authority’s overall approach to home education of pupils with SEN, 
including the provision of appropriate support, rather than an attempt to undermine 
the parents’ right to home educate.   

10.35 Local authorities should not assume that because the provision being made by 
parents is different from that which was being made or would have been made in 
school that the provision is necessarily unsuitable. Local authorities should also 
consider using their power to help parents make suitable provision. 

10.36 In some cases a local authority will conclude that, even after considering its power to 
provide support to home-educating parents, the provision that is or could be made 
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for a child or young person with an EHC plan does not meet the child or young 
person’s needs. The local authority is required to intervene through the school 
attendance order framework ‘if it appears…that a child of compulsory school age is 
not receiving suitable education’. The serving of a school attendance order is a last 
resort if all attempts to improve provision are unsuccessful. ‘Suitable education’ 
means efficient full-time education suitable to the child or young person’s age, ability 
and aptitude and to any SEN he or she may have.   

10.37 Parents may also home educate children who have SEN but do not have EHC plans. 
As with children and young people with EHC plans, local authorities should work with 
parents and consider whether to provide support in the home to help the parents 
make suitable provision. Information about the right to request an EHC needs 
assessment and the right to appeal should be available to all parents including those 
who are considering home education because they feel that the special educational 
support being provided in the school is insufficient to meet the child or young 
person's needs.  

10.38 Young people may also be educated at home in order to meet the requirement to 
participate in education and training until the age of 18. Local authorities should 
involve parents, as appropriate, in the reviews of EHC plans of home-educated 
young people who are over compulsory school age. 

Children with SEN who are in alternative provision 
10.39 Local authorities must make arrangements where, for any reason, a child of 

compulsory school age would not otherwise receive suitable education. Suitable 
education means efficient education suitable to a child or young person’s age, ability 
and aptitude and to any SEN he or she may have. This education must be full time, 
unless the local authority determines that, for reasons relating to the physical or 
mental health of the child, a reduced level of education would be in the child’s best 
interests. 

10.40 Where this education is arranged elsewhere than at a school it is commonly referred 
to as alternative provision. Alternative provision includes pupil referral units, 
alternative provision academies and alternative provision free schools. Local 
authorities must have regard to statutory guidance on alternative provision and on 
the education of children unable to attend school because of health needs. This 
guidance specifies that the education provided should be on a par with mainstream 
schools. The guidance is available on the GOV.UK website – see the References 
section under Chapter 10 for a link.  

10.41 Local authorities, schools and post-16 education providers may commission 
alternative provision for other children and young people who face barriers to 
participation in mainstream education or training.  
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10.42 Alternative provision must be arranged in line with a child or young person’s EHC 
plan. Local authorities may need to amend a plan where, for example, a child or 
young person is no longer attending the institution named on it. They should also 
consider whether the EHC plan needs to be reviewed to ensure that the child or 
young person’s SEN will be appropriately supported. Where alternative provision is 
specified in a child or young person’s EHC plan the local authority must arrange that 
provision.  

10.43 Where a child or young person in alternative provision has SEN that are not 
specified in an EHC plan then the alternative provider should employ a graduated 
response to these needs, as set out in Chapter 6.  

10.44 The support that will be provided for children and young people with SEN, with or 
without an EHC plan, should be agreed as part of the commissioning process. To 
allow for continuity of support, mainstream and alternative providers should promptly 
share appropriate information on a child or young person’s SEN. Commissioners of 
alternative provision should ensure that there is a clear plan for pupils’ progression 
and keep the arrangements under regular review so that they can be adapted in 
response to the needs of the child or young person. Where an alternative provider 
has concerns that a child or young person may have SEN that are not being 
appropriately supported then they should raise their concerns with the commissioner 
and agree how these potential needs will be assessed and supported. 

10.45 Alternative provision includes providers of online learning. Whilst it will not be 
appropriate in every case, online learning can offer certain benefits where there are 
significant barriers to a child or young person physically attending an educational 
institution. For example, online learning can provide for real-time teaching support, 
allow access to a broader curriculum and offer opportunities for students to interact 
with each other. Decisions on whether to arrange online learning are for the local 
authority or institution commissioning the provision to make, although they should 
take into account the views of professionals, parents or carers and the child or young 
person.  

10.46 In making this decision, commissioners should give particular consideration to the 
support that will be provided for children or young people’s SEN, as well as their 
social, emotional and physical development. Where feasible, online learning should 
be accompanied by opportunities for face-to-face contact with peers. Any decision to 
use online learning from a child or young person’s own home should include an 
assessment of his or her suitability for independent learning and home 
circumstances.  



218 
 

Children and young people in alternative provision because of 
health needs 

10.47 In line with local authorities’ duty to arrange suitable education as set out above, 
children and young people who are in hospital or placed in other forms of alternative 
provision because of their health needs should have access to education that is on a 
par with that of mainstream provision, including appropriate support to meet the 
needs of those with SEN. The education they receive should be good quality and 
prevent them from slipping behind their peers. It should involve suitably qualified 
staff who can help pupils progress and enable them to successfully reintegrate back 
into school as soon as possible. This includes children and young people admitted to 
hospital under Section 2 of the Mental Health Act 2007. 

10.48 Young people with health needs who are over the school leaving age should also be 
encouraged to continue learning. Under Raising the Participation Age legislation, 
local authorities have duties to promote effective participation in education or training 
for 16- and 17-year-olds. Useful information on Raising the Participation Age can be 
found on the GOV.UK website – a link is given in the References section under 
Chapter 10.  

10.49 When a child or young person with an EHC plan is admitted to hospital, the local 
authority that maintains the plan should be informed so that they can ensure the 
provision set out in the plan continues to be provided. If necessary, the EHC plan 
may be reviewed and amended to ensure it remains appropriate and the child’s SEN 
continue to be met.  

10.50 Where children or young people with health needs are returning to mainstream 
education then the local authority should work with them, their family, the current 
education provider and the new school or post-16 provider to produce a reintegration 
plan. This will help ensure that their educational, health and social care needs 
continue to be met. Where relevant, a reintegration plan should be linked to a child 
or young person’s EHC plan or individual healthcare plan. 

10.51 It is important that medical commissioners and local authorities work together to 
minimise the disruption to children and young people’s education. In order for local 
authorities to meet their duties, medical commissioners should notify them as soon 
as possible about any need to arrange education, ideally in advance of the hospital 
placement. For example, where a child of compulsory school age is normally 
resident in a local authority but is receiving medical treatment elsewhere, it is still the 
duty of the ‘home’ local authority to arrange suitable education if it would not 
otherwise be received. 

10.52 In certain circumstances, local authorities’ duties may require them to commission 
independent educational provision. Such providers would need to be funded directly 



219 
 

by the home local authority. Local authorities’ duties do not specifically require them 
to commission a particular educational provider. Medical commissioners should, 
therefore, avoid making commitments to fund education without the local authority’s 
agreement. Decisions about educational provision should not, however, 
unnecessarily disrupt a child or young person’s education or treatment. 

Children of Service personnel 
10.53 The Children’s Education Advisory Service (CEAS) within the Ministry of Defence 

provides advice and guidance to Service parents, educational establishments and 
local authorities on educational issues relating to Service children, including issues 
relating to SEN. Service Children’s Education (SCE) provides mainstream education 
for Service children in some overseas locations. As the education, health and social 
care resources available overseas are different from the UK, MoD services complete 
an MoD Assessment of Supportability Overseas (MASO) for all Service children with 
complex needs before an overseas posting is agreed. Personal Budgets agreed in 
the UK cannot be transferred to SCE locations overseas. 

10.54 Children whose parent(s) are Service personnel may face difficulties that are unique 
to the nature of their serving parent’s employment. These needs may arise from: 

• service induced mobility: Service personnel may relocate more often 
than the rest of the population and, sometimes, at short notice. Such 
transitions should be well managed to avoid Service children with SEN 
experiencing delays in having their needs assessed and met  

• the deployment of serving parents to operational arenas, while not 
constituting SEN in itself, may result in a Service child experiencing anxiety, 
dips in educational performance and/or emotional difficulties. Children may 
also be affected similarly by siblings’ deployment 

Action to take in respect of Service children with SEN 
10.55 In having regard to this Code of Practice and in meeting the aspirations of the Armed 

Forces Covenant, which attempts to eliminate or mitigate some of the potential 
disadvantages faced by Service families, all those with statutory responsibilities 
towards Service children with SEN should ensure that the impact of their policies, 
administrative processes and patterns of provision do not disadvantage such 
children because of their Service-related lifestyle. 

10.56 In respect of Service children, schools and other education providers should: 

• ensure that mechanisms are in place to enable effective and timely receipt 
and dispatch of all relevant records for Service children with SEN moving 
between schools in the UK and overseas, to enable effective planning, 
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ideally in advance of the child’s arrival in school. Maintained schools must 
transfer information, including SEN information, about pupils to other 
schools in the UK (maintained or independent) in accordance with the 
Education (Pupil Information) Regulations 2005. To support the transfer of 
information on Service children with SEN the MoD has developed the Pupil 
Information Profile for Service children, which includes details of a child’s 
SEN. It is available for use by schools across the UK and overseas and is 
available from the Children’s Education Advisory Service (CEAS) on the 
GOV.UK website (see the References section under Chapter 10 for a link) 

• ensure that all reviews for Service children with SEN explicitly consider 
those Service-related issues (for example, Service-induced mobility) 
relevant to the outcomes of those reviews 

• ensure that access to appropriate assessments, interventions and provision 
is determined solely on the nature, severity and complexity of the needs 
presented by Service children with SEN and not related to the amount of 
time they have left in a particular school 

• consider how any funds received through the Service Pupils’ Premium 
might be used to improve their overall approaches to meeting the SEN of 
Service children 

10.57 Local authorities should: 

• when commissioning services for children and young people with SEN, 
take account, with their partners (for example, Health and Social Care), of 
the particular needs of any Service communities within their boundaries for 
a Service child with SEN, consider the likely impact on the child’s needs 
and the provision made to meet them of any relevant Service-related issue. 
When carrying out an assessment of a Service child’s needs or making an 
EHC plan, local authorities must seek advice from CEAS, acting on behalf 
of the Secretary of State for Defence 

• when children move home across local authority boundaries, transfer the 
EHC plan from the ‘old’ local authority to the ‘new’ local authority within 15 
days from when they first become aware of the move. The new local 
authority will have to tell the parents within 6 weeks of the transfer of the 
EHC plan whether the authority will bring forward the annual review of the 
plan and whether it intends to reassess the child. From the transfer of the 
plan the new local authority must arrange the special educational provision 
set out in it, although a child may have to be placed in a school other than 
the one named on the plan if the distance of the move makes it impractical 
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to send the child to the named school  

• work with each other, particularly those which have bases within their 
areas, and CEAS, so that special educational provision can be made as 
soon as a child arrives in the new authority. Anticipated moves should not 
be used to delay the provision of appropriate support for children or the 
carrying out of needs assessments  

• when considering provision for Service children with SEN or disabilities, 
use all relevant evidence, including statements made for Service children in 
Wales and Northern Ireland, as well as Co-ordinated Support Plans made 
for them in Scotland and the Service Children’s Assessment of Need 
(SCAN) completed for them by SCE 

• when Personal Budgets are agreed with mobile Service parents, work with 
sending/receiving local authorities and the parents concerned to ensure 
that adequate, appropriate and timely arrangements are made in the 
receiving authority to ensure continuity of those elements of the overall 
provision purchased for Service children with SEN by the Personal Budgets 
allocated 

First-tier Tribunal (SEN and Disability) 
10.58 In reaching decisions about appeals from Service parents, the First-tier Tribunal 

(SEN and Disability) should consider, on the basis of the evidence available to them, 
the extent to which Service-induced mobility has had, is having and will have an 
impact on the appropriateness and effectiveness of the provision offered by local 
authorities and that requested by the parents. 

Further information  
10.59 Further information and advice about the education of Service children with SEN, in 

England or elsewhere in the world, including the public funds available for boarding 
placements and the services available in SCE schools overseas, is available from 
the Children’s Education Advisory Service (CEAS) information page on the GOV.UK 
website – see the References section under Chapter 10 for a link. 
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Children and young people with SEN who are in youth 
custody 
Relevant legislation 

Primary 

Sections 70-75 of the Children and Families Act 2014, together with sections 28, 31, 
and 77 

The National Health Service Act 2006 

The Equality Act 2010 

Section 2 of the Chronically Sick and Disabled Persons Act 1970  

Section 17 of the Children Act 1989 

Section 39A of the Crime and Disorder Act 1998  

Section 562B of the Education Act 1996 

Regulations 

The Special Educational Needs and Disability (Detained Persons) Regulations 2015  

The Special Education Needs and Disability Regulations 2014 

The National Health Service Commissioning Board and Clinical Commissioning 
Groups (Responsibilities and Standing Rules) Regulations 2012 (Part 3 and 
Schedule 3) 

What this section covers 
10.60 This section outlines roles and responsibilities in relation to children and young 

people aged 18 and under who have been remanded or sentenced by the Courts to 
relevant youth accommodation in England. Relevant Youth Accommodation refers to 
a Young Offender Institution, Secure Training Centre, Secure Children’s Home or 
Secure College. The term ‘detained person’ is used throughout to describe these 
children and young people and includes those who are voluntarily detained in a 
Secure Children’s Home. The term ‘appropriate person’ is used throughout this 
section to describe either the detained person’s parent, where the detained person is 
a child, or the young person, where the detained person is a young person. ‘Parent’ 
includes any person who is not a parent of the child but has parental responsibility or 
who cares for him or her (see Glossary). 
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10.61 This section does not apply to children and young people serving their sentence in 
the community, to persons detained in a Young Offenders Institution for 18- to 21- 
year-olds or to persons detained in the adult estate. 

10.62 Unless otherwise stated a reference to ‘a local authority’ means the home local 
authority. For a detained person with an EHC plan this is the local authority which 
maintained their EHC plan when they were in the community. In custody a request 
for an assessment of post-detention EHC needs must be made to the home local 
authority, meaning where the detained person is ‘ordinarily resident’.  

10.63 ‘The person in charge of the relevant youth accommodation’ includes the Governor, 
Director or Principal in charge of the accommodation. 

Introduction 
10.64 Local authorities, Youth Offending Teams (YOTs), health commissioners and those 

in charge of the relevant youth accommodation must have regard to this Code of 
Practice and this section should be read alongside the guidance in other chapters. 

10.65 The principles underpinning the Code (see Chapter 1) are relevant when supporting 
detained persons to achieve the best possible educational and other outcomes and 
to prepare for adulthood and independent living. They support: 

• the participation of the detained person and the child’s parents in 
decisions relating to their individual support. Local authorities must 
have regard to their views, wishes and feelings and must provide them 
with information, advice and support to enable them to participate 

• the timely identification and assessment of special educational needs 
and provision of high quality support at the earliest opportunity whether 
they have an EHC plan or not 

• greater collaboration between education, health and social care with a 
focus on continuity of provision both when a detained person enters 
custody and after their release. Custodial sentences are often short, it 
is therefore important for decisions to be made as soon as possible to 
ensure appropriate provision is put in place without delay 

Summary of statutory requirements 
10.66 The statutory requirements relating to children and young people detained in youth 

custody are: 

• Local authorities must not cease an EHC plan when a child or young person 
enters custody. They must keep it while the detained person is detained and 
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they must maintain and review it when the detained person is released (see 
paragraphs 10.121 to 10.122 and paragraph 10.136) 

• If a detained person has an EHC plan before being detained (or one is 
completed while the detained person is in the relevant youth accommodation) 
the local authority must arrange appropriate special educational provision for 
the detained person while he or she is detained (see paragraphs 10.123 to 
10.127) 

• If the EHC plan for a detained person specifies health care provision, the 
health services commissioner for the relevant youth accommodation must 
arrange appropriate health care provision for the detained person (see 
paragraph 10.128 to 10.131). (The NHS Commissioning Board and Clinical 
Commissioning Groups (Responsibilities and Standing Rules) Regulations 
confer responsibility on the NHS Commissioning Board (NHS England) for 
commissioning health services in prisons and custodial establishments.) 

10.67 For a detained person with an EHC plan, appropriate special educational and health 
care provision is the provision specified in the plan. If it is not practicable to arrange 
the provision specified in the EHC plan, special educational and health provision 
corresponding as closely as possible to that in the EHC plan must be arranged. If it 
appears to the local authority that the special educational provision in the EHC plan 
is no longer appropriate, the local authority must arrange provision it considers 
appropriate. Likewise, if it appears to the health care commissioner for the relevant 
youth accommodation that the health care provision in the EHC plan is no longer 
appropriate, that commissioner must arrange health care provision that appears 
appropriate to it. Local authorities should also consider whether any social care 
needs identified in the EHC plan will remain while the detained person is in custody 
and provide appropriate provision if necessary.  For example, if a detained child is 
looked after, the existing relationship with their social worker should continue and the 
detained child should continue to access specific services and support where 
needed. 

10.68 Where a detained person does not have an EHC plan, the appropriate person or the 
person in charge of the relevant youth accommodation can request an assessment 
of the detained person’s post-detention EHC needs from the local authority. The 
appropriate person can appeal to the First-tier Tribunal (SEN and Disability) if they 
disagree with the decisions of the local authority about certain matters. 

10.69 Anyone else, including YOTs and the education provider in custody, has a right to 
bring the detained person to the notice of the local authority as someone who may 
have special educational needs and the local authority must consider whether an 
assessment of their post-detention EHC needs is necessary. 
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10.70 YOTs and those in charge of the relevant youth accommodation must co-operate 
with the local authority to ensure that these duties can be fulfilled and must have 
regard to this Code of Practice. 

Sharing information 

10.71 All detained persons entering the youth justice system are assessed by the YOT 
using the approved Youth Justice Board (YJB) assessment tool. As part of the 
assessment process, YOTs will seek information from a number of sources, 
including local authorities, education institutions and health providers. The local 
authority, education institution and health provider should respond to this request as 
soon as possible.  

10.72 The YOT must notify the local authority when a child or young person aged 18 and 
under is detained. If the detained person has an EHC plan the local authority must 
send it to the YOT, the person in charge of the relevant youth accommodation and 
the detained person’s health commissioner within five working days of becoming 
aware of the detention. Information from the EHC plan will feed into the YOT 
assessment. The information sharing protocols described in the section in Chapter 9 
(9.32 to 9.34), on ‘Sharing information’ and the protocols on disclosure of EHC plans 
(9.211 to 9.213) apply in the same way to EHC plans which are kept for detained 
persons (under Regulation 17 of the Special Educational Needs and Disability 
(Detained Persons) Regulations 2012). 

10.73 If a detained person has SEN and this is known to the local authority, the local 
authority should provide all available information to the YOT, including details of any 
assessments the detained person has had and any needs which have been 
identified. The YOT will then share this information with the detained person’s 
custodial case manager (using the established information sharing process via the 
YJB's placements team) to inform the work of key personnel (such as the health 
provider or SENCO for the relevant youth accommodation) who will be involved in 
delivering the detained person’s sentence plan. Information about a detained 
person's educational history, including any SEN, should be reflected in the pre-
sentence report if deemed relevant to the court case. The court may ask for sight of 
the detained person’s EHC plan. 

Education for children and young people in youth custody  

10.74 The local authority must promote the fulfilment of the detained person’s learning 
potential while they are in custody and on their release, whether they have an EHC 
plan or not. 

10.75 The detained person’s YOT will remain the key point of contact between the person 
in charge of the relevant youth accommodation and the local authority, although the 
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local authority may also need to discuss the provision directly with the person in 
charge of the relevant youth accommodation (as well as the education provider).  

10.76 Each detained person entering custody will undergo an educational assessment, 
including an assessment of literacy, numeracy and, where necessary, a screening to 
identify whether further assessments to identify SEN are required. This assessment 
also relies on information from the local authority provided by the YOT and will 
include any current EHC plan for the detained person (which the local authority must 
send to both the YOT and to the person in charge of the relevant youth 
accommodation). The results of assessments should enable the education provider 
to develop an individual learning plan for the delivery of education for each detained 
person.   

10.77 Special educational provision should be put in place as soon as possible. Providers 
in relevant youth accommodation should: 

• meet the educational needs of all detained persons, including those 
with SEN, whether they have an EHC plan or not 

• ensure SEN provision, identification and support of SEN follows the 
model (for schools and colleges) set out in Chapters 6 and 7 of this 
Code 

• have staff who are suitably qualified to support this (such as SENCOs), 
and make referrals to other specialist support where this is appropriate 

• liaise and co-operate with the local authority where a detained person 
has an EHC plan 

Healthcare for children and young people in youth custody 
10.78 NHS England is the commissioner of healthcare services in prisons and custodial 

establishments (with the exception of some emergency care, ambulance, out of 
hours and 111 services) and manages contracts with healthcare providers to ensure 
the delivery of agreed services for detained persons. 

10.79 Standards for the healthcare of detained persons in secure settings are available 
from the website of the Royal College of Paediatrics and Child Health (see the 
References section under Chapter 10 for a link). These standards include guidance 
on entry and assessment, care planning, physical and mental health, transfer and 
continuity of care and multi-agency working. The relevant NHS England 
provider/secure establishment is expected to consider these standards when 
organising health care for those under 18 years old in secure settings. 
 



227 
 

10.80 All children and young people entering custody will be screened and assessed using 
the Comprehensive Health Assessment Tool (CHAT) which includes a screening for 
speech, language and communication needs. If a detained person has an EHC plan 
when they enter custody, the information in the plan as well as information from the 
local authority provided by the YOT, should inform or supplement this assessment. 
This should lead to an individual health care plan for each detained person.  

Requesting an EHC needs assessment for a detained person 

10.81 Appropriate support after release will help the resettlement process. Therefore, if the 
detained person has SEN, the appropriate person, or the person in charge of the 
relevant youth accommodation, has a right to ask the local authority to arrange an 
assessment of the detained person’s post-detention education, health and care 
needs. 

10.82 In addition, anyone can bring a detained person to the attention of their local 
authority if they are concerned that the detained person has or may have SEN and 
the local authority must determine whether an assessment of their post-detention 
needs is necessary. This could include, for example, carers, health and social care 
professionals, YOTs and those responsible for education in custody. YOTs, for 
example, should consider bringing a detained person to the attention of the local 
authority if the approved YJB assessment tool raises concerns about a detained 
person who may have SEN. This should be done with the knowledge and, where 
possible, the agreement of the appropriate person.  

10.83 The purpose of assessing a detained person’s post-detention education, health and 
care needs is to consider whether they may need support from an EHC plan on their 
release from custody. EHC needs assessments can take up to 20 weeks to 
complete, so enabling the assessment to begin in custody will help ensure that 
appropriate support is in place as soon as possible after the detained person has 
been released, in addition to ensuring support is in place in custody if the EHC plan 
is finalised while they are detained. 

Considering whether an assessment of post-detention education, 
health and care needs is necessary 

10.84 Following a request for an assessment of post-detention education, health and care 
needs, or if the detained person has been brought to its attention, the local authority 
must determine whether an assessment is necessary. When considering a request 
the local authority must consult the appropriate person and the person in charge of 
the relevant youth accommodation. 

10.85 Where a local authority considers that the detained person may have SEN and is 
considering whether an assessment of their post-detention EHC needs is necessary, 
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it must notify: 

• the appropriate person (and must inform them of their right to express 
written or oral views and submit evidence to the local authority) 

• the person in charge of the relevant youth accommodation (informing them 
of their right to express written or oral views and submit evidence to the 
local authority, including evidence from the education provider) 

• the home Clinical Commissioning Group (CCG) (with responsibility for 
commissioning the detained person’s health services before he or she 
entered the relevant youth accommodation)  

• NHS England (since it has commissioning responsibility for health services 
for detained persons while they are in the relevant youth accommodation) 

• local authority officers responsible for social care for children or young 
people with SEN 

• where a detained person is registered at a school, the headteacher (or 
equivalent) 

• where the detained young person is registered at a post-16 institution, the 
principal (or equivalent)  

• where a detained person is registered at a Pupil Referral Unit, the principal 
(or equivalent) 

• the YOT responsible for the detained person 

10.86 The local authority must secure an assessment of post-detention needs if the 
detained person has or may have SEN and it may be necessary for special 
educational provision to be made in accordance with an EHC plan on their release 
from detention. 

10.87 To inform their decision the local authority will need to take into account a wide 
range of evidence, and should pay particular attention to: 

• evidence of the detained person’s academic attainment, rate of progress 
and engagement with education (such as exclusions and absence) 

• information about the nature, extent and context of the detained person’s 
SEN 

• evidence of the action already being taken by the school or post-16 
institution the detained person was attending prior to detention to meet their 
SEN 



229 
 

• evidence that where progress has been made, it has only been as the 
result of much additional intervention and support over and above that 
which is usually provided, and 

• evidence of the detained person’s physical, emotional and social 
development and health needs, drawing on relevant evidence from 
clinicians and other health professionals and what has been done to meet 
these by other agencies including healthcare professionals in the relevant 
youth accommodation 

10.88 Local authorities may develop criteria to guide them in deciding whether it is 
necessary to carry out an assessment of post-detention EHC needs and following 
this whether to issue an EHC plan. However, local authorities must not apply a 
‘blanket’ policy, for example, refusing to assess where a detained person has a 
relatively long sentence or where they have not been engaged in education for a 
number of years. The local authority must consider cases individually and be 
prepared to depart from any local criteria where it is appropriate. 

Advice and information for an assessment of post-detention 
education, health and care needs 

10.89 As with EHC needs assessments for children and young people in the community, 
an assessment of post-detention education, health and care needs should be based 
on a co-ordinated assessment and planning process which puts the detained person, 
and the child’s parent, at the centre. Unless otherwise stated the principles and 
timescales for assessing detained persons mirror those in the community, as 
detailed in Chapter 9. 

10.90 When securing a detained person’s needs assessment the local authority must 
consult the detained person, and where they are a child, the child’s parent. The local 
authority must take into account their views, wishes and feelings and must ensure 
that they are fully able to participate in the decision making process.  

10.91 Advice and information must be sought as follows:  

• Educational advice and information from: 

o The head teacher or principal of the school or post-16 or other 
institution which the detained person attended prior to detention 

o Where this is not available the authority must seek advice from 
a person with experience of teaching children or young people 
with SEN, or knowledge of the provision which may meet the 
detained person’s needs 
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o Where advice from a person with relevant teaching experience 
or knowledge is not available and the detained person did not 
attend an educational institution prior to entering detention, the 
local authority must seek educational advice and information 
from a person who was responsible for educational provision for 
the detained person prior to detention 

o If the detained person is either vision or hearing impaired, or 
both, the educational advice and information must be given 
after consultation with a person who is qualified to teach pupils 
or students with these impairments 

• Medical advice and information from a health care professional identified by 
the home CCG. This should include advice and information gathered from 
professionals with a role in relation to the detained person’s health, 
including the custodial healthcare provider  

• Psychological advice and information from an educational psychologist. 
The educational psychologist should consult any other psychologists known 
to be involved with the detained person 

• Advice from the person in charge of the relevant youth accommodation, 
including advice and information from the education provider in that 
accommodation 

• Advice from the YOT responsible for the detained person 

• Social care advice and information from or on behalf of the local authority, 
including, if appropriate, children in need or child protection assessments, 
or information from a looked after child’s care plan. In some cases, a 
detained person may already have a child in need assessment or a child 
protection plan from which information should be drawn for the EHC needs 
assessment 

• Advice and information in relation to preparation for adulthood and 
independent living where the young person would have been in or beyond 
Year 9 (if not for their detention) 

• From any person requested by the appropriate person, where the local 
authority considers it reasonable to do so (for example, they may suggest 
consulting a GP or other health professional) 

• Any other advice and information which the local authority considers 
appropriate for a satisfactory assessment (for example, in the case of a 
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looked after child, from the Virtual School Head in the authority that looks 
after the child) 

10.92 The local authority must give those providing advice copies of any representations 
made by the appropriate person, and any evidence submitted by or at the request of 
the appropriate person. The local authority may also pass on the representations 
and evidence provided from the person in charge of the relevant youth 
accommodation, where the person in charge consents to this.  

10.93 The whole process, from the point when an assessment is requested (or a detained 
person is brought to the local authority’s attention) until the final EHC plan is issued, 
must take no more than 20 weeks (subject to the exemptions set out paragraph 
10.97). 

10.94 The following specific requirements also apply: 

• Local authorities must give their decision in response to any request for an 
EHC needs assessment within 6 weeks from when the request was received 
or the point at which a detained person was brought to the their attention 

• When local authorities request information as part of the EHC needs 
assessment process, those supplying the information must respond in a 
timely manner and within 6 weeks from the date of the request 

• If a local authority decides, following an EHC needs assessment, not to issue 
an EHC plan, it must inform the appropriate person within 16 weeks from the 
request for an EHC needs assessment. It must also notify those listed in 
paragraph 10.71 

10.95 When notifying the appropriate person of a decision not to issue an EHC plan, the 
local authority must also notify them of their right to appeal that decision and the 
time limit for doing so. It must also provide information concerning mediation and the 
availability of SEN information and advice. The local authority should ensure that the 
appropriate person is made aware of the resources available to meet SEN and 
disability in the community within mainstream provision and through other support as 
set out in the Local Offer. 

10.96 If, following an EHC needs assessment, a local authority decides to issue an EHC 
plan, the appropriate person must be given 15 days, beginning with the day on 
which the plan was served, to consider and provide views on a draft EHC plan, to 
ask for a particular school or other institution to be named in it and to request a 
meeting with the local authority to discuss the plan, if they wish. 
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10.97 The whole process should be completed within 20 weeks from the date of the 
request. There may be instances where it may not be reasonable to expect local 
authorities and other partners to comply with the 20 week time limit. The Special 
Educational Needs and Disability (Detained Persons) Regulations (2015) set out 
specific exemptions. These include where: 

• the educational institution is closed for at least 4 weeks, (which may delay 
the submission of information from the school or other institution) 

• exceptional personal circumstances affect the detained person or the 
child’s parent. Being detained in youth custody in itself is not an exceptional 
personal circumstance 

• the child’s parent is absent from the area for a period of at least 4 weeks 

10.98 The appropriate person should be informed if exemptions apply so that they are 
aware of, and understand, the reason for any delays. All remaining elements of the 
process should be completed within their prescribed periods wherever possible, 
regardless of whether exemptions have delayed earlier elements. 

10.99 In deciding whether an EHC plan is necessary for the detained person on release 
from custody, the local authority should take into account whether the special 
educational provision required to meet their needs can reasonably be provided from 
within the resources normally available to schools and post-16 institutions or whether 
an EHC plan may be needed to ensure that support is provided and co-ordinated 
effectively for them on release from custody. Where, in the light of an assessment of 
the detained person’s EHC needs, it is necessary for special educational provision to 
be made in accordance with an EHC plan, the local authority must prepare a plan.  

10.100 Local authorities should take into account that NHS England is the commissioner of 
health services for detained persons, whereas on release the Clinical 
Commissioning Group (CCG) where the detained person is ordinarily resident will 
have responsibility for commissioning the health care element of the EHC plan.   

10.101 The views of the home CCG will be crucial to finalising the health content of the EHC 
plan. The commissioning of the healthcare element of the plan and the duty to 
ensure it is delivered falls on that CCG after the detained person is released from 
custody. Although the home CCG does not have statutory commissioning 
responsibility while the detained person is in the relevant youth accommodation, as a 
local partner the home CCG must co-operate with the local authority that is carrying 
out an assessment of the detained person’s post-detention EHC needs. The views of 
the home CCG must inform the final plan. The local authority and the home CCG 
should work together with the providers of healthcare in the secure setting to ensure 
any relevant healthcare information is available to inform the assessment process. 
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Preparing an EHC plan for a detained person in custody 
10.102 In preparing a detained person’s EHC plan, local authorities and those contributing 

to the preparation of the plan should follow the principles and requirements set out in 
paragraph 9.61.  

10.103 As in the community, the format of an EHC plan will be agreed locally. However, as a 
statutory minimum, EHC plans must include the sections set out below, which must 
be separately labelled from each other using the letters below. The content of each 
is covered in detail in Chapter 9: 

Section A: The views, interests and aspirations of the detained person and the 
child’s parent. 

Section B: The detained person’s special educational needs. 

Section C: The detained person’s health needs which are related to their SEN. 

Section D: The detained person’s social care needs which are related to their SEN 
or to a disability. 

Section E: The outcomes sought for the detained person on release. This should 
include outcomes for adult life. The EHC plan should also identify the arrangements 
for the setting of shorter term targets by the school, college or other education or 
training provider. 

Section F: The special educational provision required by the detained person on 
release. 

Section G: Any health provision reasonably required on release by the learning 
difficulties or disabilities which result in the detained person having SEN. Where an 
Individual Health Care Plan is made for them, that plan should be included. 

Section H1: Any social care provision which must be made on release for a 
detained person under 18 resulting from section 2 of the Chronically Sick and 
Disabled Persons Act 1970. 

Section H2: Any other social care provision reasonably required on release by the 
learning difficulties or disabilities which result in the detained person having SEN. 
This will include any adult social care provision being provided on release to meet a 
young person’s eligible needs (through a statutory care and support plan) under the 
Care Act 2014. 

Section I: The name and type of the school, post-16 institution or other institution to 
be attended by the detained person on release and the type of that institution (or, 
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where the name of a school or other institution is not specified in the EHC plan, the 
type of school or other institution to be attended by the detained person on release). 

Section J: Where any provision is to be secured by a Personal Budget post-
detention, the details of how the Personal Budget will support particular outcomes, 
the provision it will be used for including any flexibility in its usage and the 
arrangements for any direct payments for education, health and social care. The 
special educational needs and outcomes that are to be met by any direct payment 
must be specified. 

Section K: The advice and information gathered during the EHC needs assessment 
must be attached (in appendices). There should be a list of this advice and 
information. 

10.104 In addition, where the detained person would have been in or beyond Year 9, the 
EHC plan must include (in sections F, G, H1 or H2 as appropriate) the provision 
required by the detained person to assist in preparation for adulthood and 
independent living, for example, support for finding employment, housing or for 
participation in society. 

10.105 The appropriate person’s right to request a particular school, college or other 
institution in the EHC plan and the process for doing so are the same as set out from 
paragraph 9.78. The local authority should ensure information is accessible for the 
detained person. 

Provision of information, advice and support 
10.106 When securing a detained person’s EHC needs assessment the local authority must 

consider whether the child or the appropriate person requires any information, advice 
and support in order to enable them to take part effectively in the assessment. If it 
considers that such information, advice or support is necessary the local authority 
must provide it. 

10.107 Further guidance on the provision of information, advice and support is covered in 
Chapter 2.  

Finalising the EHC plan 

10.108 On completion, the local authority must send the finalised EHC plan to the 
appropriate person, the person in charge of the relevant youth accommodation, the 
YOT, the governing body, proprietor or principal of any school or other institution 
named in the EHC plan, the home CCG and NHS England. The YOT should share 
the plan with the detained person’s custodial case manager to inform the work of key 
personnel who will be involved in delivering the detained person’s sentence plan 
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including the health and education providers. Where the EHC needs assessment 
process is completed after release, the local authority must send the finalised EHC 
plan to the appropriate person, the governing body, proprietor or principal of any 
school or other institution named in the EHC plan and the CCG, and should send the 
finalised plan to the YOT. 

10.109 Where an EHC plan has been issued while the detained person is still in custody the 
local authority must keep the EHC plan while they remain in custody and arrange 
the provision in the plan (as set out in paragraphs 10.123 to 10.127). Whilst 
undertaking these duties they should ensure the least possible disruption to the 
detained person’s education and health support, given that they will already be 
taking part in a learning programme and receiving any necessary health care that will 
be based on their assessed needs when they entered into custody.  

10.110 When the detained person is released the local authority must maintain the EHC 
plan and review it as soon as possible following the guidance in the section on 
‘Review on release from youth custody’ see (paragraphs 10.134 to 10.138). 

Partial assessment on entry to or exit from custody 
10.111 Where a detained person is part way through an assessment of special educational 

needs or the development of an EHC plan on entry to custody, the local authority 
must continue and complete the process following the guidance set out in this 
section.  

10.112 The majority of children and young people in custody will be serving short sentences. 
In most cases the EHC needs assessment process and plan will not have been 
completed before the detained person is released. The local authority must continue 
and complete the process in the community following the guidance in Chapter 9 
(separate provisions apply if the person is released to a new authority – these are 
addressed in paragraphs 10.139 to 10.141). 

10.113 The timeframes and process for completing an incomplete assessment do not start 
afresh because a detained person is released or a child or young person is 
detained. For example, the local authority must ensure that any EHC plan is 
finalised with 20 weeks. It must also ensure that a decision on whether or not to 
secure an EHC needs assessment is made within 6 weeks and that any decision not 
to secure an EHC plan is made with 16 weeks. 

10.114 To achieve this, the Regulations allow a local authority to treat steps taken in respect 
of an EHC needs assessment in the community as satisfying steps which are 
required to be taken for a detained persons EHC needs assessment. (Regulation 
15(2) and (5) of the Special Educational Needs and Disability (Detained Persons) 
Regulations 2015.)  This is referred to in the Special Educational Needs and 
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Disability Regulations 2015 ‘the 2015 Regulations’ as ‘comparable 
requirements’.  This is intended to provide local authorities with flexibility.  For 
instance, where a local authority has provided notification to the relevant bodies that 
it intends to carry out an assessment (under Regulation 4(2) of the Special 
Educational Needs and Disability Regulations 2014 ‘the 2014 Regulations’) there 
may be no need to do so again under the 2015 Regulations, where the local 
authority is satisfied that this is reasonable. Where a local authority has consulted a 
parent or young person at the outset of the process (under Regulation 3 of the 2014 
Regulations) there may be no need to do so again following a detention, where the 
local authority considers this reasonable. A local authority may decide that, given the 
change in circumstances, it would be better to repeat a step. For example, the 
authority would like to have input from the youth offending team and the person in 
charge of the relevant youth accommodation. It is essential that detained persons 
are assessed as promptly as possible (in detention or upon release) to ensure that 
any required provision is in place as soon as possible.  

Transfer between places of relevant youth accommodation 
10.115 The YOT must notify the local authority when a detained person has been 

transferred from one place of relevant youth accommodation to another. If the 
detained person has an EHC plan the local authority must send it to the person in 
charge of the new relevant youth accommodation within five working days of them 
becoming aware of the transfer. NHS England should ensure that the new custodial 
healthcare provider receives the EHC plan. 

10.116 If the detained person is part way through an assessment or the development of an 
EHC plan when they transfer from one place of relevant youth accommodation to 
another, the local authority and the appropriate CCG must continue and complete 
the process following the guidance set out in this section. The local authority must 
ensure that any EHC plan is finalised within 20 weeks. Anything already completed 
in relation to an EHC needs assessment by the person in charge of the relevant 
youth accommodation, including information and advice received, may be treated as 
having been completed in relation to the new relevant youth accommodation. 

Appeals and mediation 
10.117 The appropriate person during the period of detention can appeal to the First-tier 

Tribunal (SEN and Disability) about: 

• a decision by a local authority not to carry out an EHC needs assessment  

• a decision by a local authority that it is not necessary to issue an EHC plan 
following an assessment 
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• the school or other institution or type of school or other institution (such as 
mainstream school/college) specified in the plan as appropriate for the 
detained person on their release from custody or that no school or other 
institution is specified 

10.118 Before registering an SEN appeal with the Tribunal the appropriate person must 
consider mediation unless an exemption applies. Further information on mediation 
and the Tribunal is set out in Chapter 11 on Resolving Disagreements. 

10.119 The local authority should work with the YOT and the person in charge of the 
relevant youth accommodation to ensure that the mediation information session can 
take place and that the detained person is able to participate in mediation if they 
choose to go to mediation. When a parent is a party to the mediation, the child (with 
the agreement of the parent, the mediator and the person in charge of the relevant 
youth accommodation) may also attend. Young persons placed in relevant youth 
accommodation may not be able to leave the establishment due to security risks. 
Most mediation sessions should therefore take place in the relevant youth 
accommodation and in some cases it may be appropriate for mediation to take place 
via a video link. However, in such cases, careful consideration should be given as to 
whether this is accessible for the detained person. The person in charge of the 
relevant youth accommodation must co-operate and support this process by 
providing local authorities with access to the detained person for the purpose of 
mediation sessions. The reasonable expenses of the detained person’s parent 
attending mediation must be met by the local authority. 

10.120 The person in charge of the relevant youth accommodation should also ensure 
arrangements are in place to enable the young person to attend a Tribunal where an 
appeal is made. Again, there may be security considerations involved and in some 
cases a Tribunal hearing could take place via a video link but only where this is 
accessible the young person.  

Keeping an EHC plan and arranging special educational provision  
10.121 Where a detained person has an EHC plan at the time of entering custody, or where 

an EHC plan is finalised in custody, local authorities must keep the plan while the 
detained person is in custody and must arrange appropriate special educational 
provision while they are in custody. They should work closely with the person in 
charge of the relevant youth accommodation who must co-operate with the local 
authority to enable them to fulfil this duty.  

10.122 While the detained person is in custody the local authority must not amend the EHC 
plan, carry out a reassessment or cease to maintain the EHC plan. 
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10.123 The local authority must arrange the special educational provision specified in the 
EHC plan. In practice the educational provision in relevant youth accommodation, 
including for additional support that detained persons may need as part of an EHC 
plan, will be delivered by an education provider under contractual arrangements with 
the YJB or custodial operator and commissioned and funded centrally. Local 
authorities should work closely with providers to arrange the provision. The local 
authority should seek to do this as soon as possible on the detained person entering 
custody, using the custodial establishment’s and  YOT’s existing planning 
procedures wherever possible.  

10.124 It may not always be practicable to deliver the exact provision set out in the EHC 
plan, for example, if the EHC plan specifies a named individual in the detained 
person’s home area to provide a service. Where provision is not currently available 
within the relevant youth accommodation it does not necessarily mean that it is 
impracticable for it to be arranged. Where it is not practicable to arrange specified 
provision in the EHC plan, the local authority must arrange provision as close as 
possible to it and should work with the person in charge of the relevant youth 
accommodation and the education provider to identify how to do so, focusing on the 
outcomes in the plan. Local authorities should ensure that the appropriate person is 
fully involved in the process. 

10.125 If it appears to the local authority that the special educational provision specified in 
the plan is no longer appropriate for the person, where for example the detained 
person’s needs have changed since their last EHC plan review or they have 
previously unidentified needs, the local authority must arrange special educational 
provision that is appropriate for the detained person. Before deciding that the 
educational provision set out in the EHC plan is no longer appropriate, local 
authorities should seek appropriate professional advice and work with the custodial 
case manager, the YOT, the person in charge of the relevant youth accommodation 
(as well as the education provider) and the appropriate person to review the detained 
person’s needs taking into account the information in the EHC plan, the literacy and 
numeracy assessment and any other assessment of the detained person’s needs. 
On release, the local authority must review the EHC plan and if the special 
educational provision specified in the plan is no longer appropriate this should also 
trigger a reassessment of the child or young person’s needs. 

10.126 Speech and language therapy is usually recorded as education provision in section F 
of EHC plans (see paragraph 9.74 for further information) and where it is, it must be 
arranged by the local authority. However in practice, when undertaking this duty in 
relevant youth accommodation, the local authority should work with NHS England, 
and any providers of speech and language therapy who are contracted and funded 
centrally by NHS England, to deliver it within the framework of services already 
provided to the establishment.    
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10.127 Custodial sentences for detained persons are often short. It is therefore important for 
decisions to be made as soon as possible to enable the provision to be put in place 
without delay. Local authorities and the person in charge of the relevant youth 
accommodation should also ensure that the process for making decisions is clear, 
robust and transparent. Local authorities should keep records of the decisions they 
have made and the reasons for those decisions and make those records available to 
the appropriate person, the YOT and the education or training institution the detained 
person will be attending upon release.  

Arranging health care provision for detained children and young 
people with EHC plans   

10.128 Where a detained person has an EHC plan that specifies healthcare provision, NHS 
England must arrange appropriate health care provision while the detained person is 
in custody. In practice this will be carried out by a health services provider under its 
contractual arrangements with NHS England. NHS England should make the 
arrangements below when commissioning health services in the relevant youth 
accommodation. 

10.129 It may not always be practicable to deliver the exact provision as set out in the EHC 
plan if, for example, the plan is specific to local health professionals or services. 
Where it appears impracticable to provide exactly what is in the plan, NHS England’s 
commissioning arrangements must ensure that the health care provider arranges 
provision as close as possible to that in the plan, if it is still appropriate. In practice, 
although the judgment about what is practical falls to NHS England, its views will be 
influenced by the advice from the provider. 

10.130 If it appears that the health care support specified in the plan is no longer 
appropriate, NHS England’s commissioning arrangements must ensure that the 
health care provider arranges appropriate alternative healthcare support for the 
detained person. This may be the case if, for example, the health needs have 
changed since the detained person’s last EHC plan review. Again, the assessment 
of what is no longer appropriate will be informed by the provider’s views, although 
the judgment ultimately falls to NHS England. If it appears that the health care 
support specified in the plan is no longer appropriate this should trigger a 
reassessment of the detained person’s EHC needs upon release.  

10.131 The Comprehensive Health Assessment Tool should remain key when identifying 
what health provision in the plan can and should continue to be provided for detained 
persons with an EHC plan in custody. It may also pick up additional health needs. 
The process for making decisions about health provision should be clear, robust and 
transparent taking into account the information in the EHC plan, the CHAT 
assessment and any other assessment of the detained person’s needs.  
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Monitoring provision in custody 
10.132 The local authority must promote the fulfilment of the detained person’s learning 

potential whilst they are in custody and on their release. Local authorities should use 
the EHC plan to actively monitor progress towards these and other long term 
outcomes. 

10.133 Where a detained person is in custody within a year of the last review of their EHC 
plan, the local authority should conduct a monitoring meeting and continue to do so, 
as a minimum, every 12 months. The monitoring meeting should consider the special 
educational and health provision arranged for the detained person in custody and the 
appropriateness of the provision in the EHC plan in light of the detained person’s 
progress or changed circumstances. If the provision in the EHC plan appears 
inappropriate the local authority should follow the guidance set out in paragraph 
10.125. The local authority can request that the person in charge of the relevant 
youth accommodation or YOT convenes the monitoring meeting. Further guidance 
on best practice is given in Chapter 9, Education, health and care needs 
assessments and plans. 

Review on release from youth custody 
10.134 To support a detained person’s transition from custody, the local authority and YOT 

should seek to review the detained person’s educational progress and their 
continuing special educational and health needs in preparation for their release, 
using the YOT’s existing release planning procedures wherever possible. 

10.135 The YOT must notify the local authority that a detained person is due to be released 
from the relevant youth accommodation in order to inform the resettlement process 
and should ensure all external agencies are aware of their responsibilities under the 
proposed release plan, and condition of licence or Notice of Supervision. The local 
authority should inform any relevant community services that the detained person is 
due to be released. 

10.136 If the detained person had an EHC plan before entering custody or was issued with 
an EHC plan while they were in custody, the responsible local authority must keep 
the plan while the detained person is in custody and must review it as soon as 
possible on release. The review must focus on the detained person’s progress 
towards achieving the outcomes specified in the EHC plan and local authorities 
must follow the process set out in Chapter 9, Education, Health and Care needs 
assessments and plans. Local authorities should work with the YOT to take account 
of the condition of licence or Notice of Supervision when reviewing the EHC plan. If 
the EHC plan was issued while the detained person was in custody the review 
should specifically consider sections I and J of the EHC plan. 
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10.137 Professionals across education, health and social care are expected to co-operate 
with local authorities during reviews and the relevant healthcare commissioner must 
agree the healthcare provision to be included in a revised plan.  

10.138 Local authorities, CCGs and NHS England must co-operate to ensure the health 
needs of detained persons whilst in custody and on release are considered in 
developing the local Joint Strategic Needs Assessment and the Joint Health and 
Wellbeing Strategy. 

Moving to a new local authority on release 
10.139 If the detained person is due to be released to a new local authority the YOT must 

notify the local authority where the detained person is ordinarily resident (the old 
local authority) and the new local authority in whose area the YOT expects the 
detained person to live on release from the relevant youth accommodation. The old 
authority must send the EHC plan to the new authority within 5 working days of 
being informed of the move. The new authority will become responsible for 
maintaining the plan and for securing the special educational provision specified in it.  

10.140 Where the detained person’s move results in a new CCG becoming responsible for 
the detained person, the new local authority must send the EHC plan to the new 
CCG within 5 working days of becoming responsible for maintaining the plan. Where 
it is not practicable for the new CCG to secure the health provision specified in the 
EHC plan, the new CCG must, within 15 working days of receiving a copy of the 
EHC plan, request the new local authority to make an EHC needs assessment or 
review the EHC plan. The new local authority must comply with any request. 

10.141 If the detained person is released to a new local authority before the EHC needs 
assessment process has been completed the new local authority should consider 
whether it needs to carry out an EHC needs assessment. The new authority should 
take account of the fact that the old authority decided to carry out an EHC needs 
assessment (and should seek information concerning the assessment from the old 
local authority) when making its decision. The new local authority is not bound by the 
requirements specified in paragraph 10.113. The new local authority should draw on 
the expertise and knowledge of the YOT to continue the assessment process. (See 
Chapter 9 for more information about children and young people moving between 
local authorities). 

Looked after children remanded or sentenced to custody 
10.142 For the purposes of this section a looked after child refers to a child or young person 

who is under 18. 

10.143 Under the Legal Aid, Sentencing and Punishment of Offenders Act 2012, children 
remanded to relevant youth accommodation become looked after children for the 
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period for which they are remanded. This includes those who had previously been 
accommodated under the Children Act 1989. However, if a looked after child, who 
has previously been accommodated by a local authority under section 20 of the 
Children Act, is remanded to relevant youth accommodation he or she will no longer 
be looked after under section 20 as they are no longer voluntarily accommodated by 
the local authority. (A child who is looked after by a local authority as defined by 
Section 22 of the Children Act 1989 means a child who is voluntarily accommodated 
by a local authority or who is subject to a care order or interim care order.) Children 
who offend and receive a custodial sentence remain looked after if they were under 
a care order immediately prior to conviction. 

10.144 If a looked after child is living in an out-of-authority placement prior to going into 
custody, the request for an assessment must be carried out by the local authority 
where the child lived before entering custody (i.e. where they are ordinarily resident), 
which may not be the same as the local authority that looks after the child. The CCG 
where the child is ordinarily resident has responsibility for the health element of the 
EHC needs assessment and the development of the health content of the plan. If a 
disagreement arises, the local authority that looks after the child, will act as the 
‘corporate parent’ in any disagreement resolution, as described in Chapter 11.  

10.145 If a looked after child was placed out of authority before going into custody and 
enters custody with an EHC plan, or one is finalised while they are in custody, the 
local authority where the child lived before entering custody (i.e. where they are 
ordinarily resident), must arrange appropriate special educational provision for the 
detained person while he or she is detained. Further information on support for 
looked after children is set out at the beginning of this chapter. 

Transition from youth justice to a custodial establishment for 
adults 

10.146 When a detained person is transferred to an adult custodial establishment the 
person in charge of the relevant youth accommodation should ensure that all 
relevant SEN information, including the EHC plan, is passed to the receiving 
establishment prior to transfer taking place, so that any additional support needs can 
be taken into account by the receiving establishment. The SEN duties in the Children 
and Families Act 2014 no longer apply once a young person is transferred to the 
adult secure estate.  

Education on release for those in a custodial establishment for 
adults 

10.147 If a detained person in an adult custodial establishment had an EHC plan 
immediately before custody, or if they were issued with a plan while in relevant youth 
accommodation, and if they are still under the age of 25 when they are released from 
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custody, the local authority must maintain and review the EHC plan if the young 
person plans to stay in education. When reviewing the plan local authorities must 
follow the processes set out in Chapter 9, in particular the section on 19- to 25-year-
olds. 

10.148 If the young person plans to continue their education on release, the Offenders' 
Learning and Skills Service provider and the National Careers Service provider 
should liaise to ensure the responsible local authority can review the EHC plan as 
soon as possible. 

Cross-border detention 
10.149 Local authorities in England should support detained persons with EHC plans whose 

home authority is in England but who are detained in Wales in the same way that 
they support detained persons whose home authority is in England and who are 
placed in England. Local authorities in England should work with the person in 
charge of relevant youth accommodation and the Local Health Board to meet the 
needs of detained persons with EHC plans whose home authority is in England 
when they are detained in Wales.  

10.150 Until the SEN legal framework is changed in Wales, host local authorities in England 
will be obliged to fulfill their best endeavors duty for detained persons with 
statements under Section 562C of the Education Act 1996 whose home authority is 
in Wales but who are detained in Young Offender Institutions in England. 
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11 Resolving disagreements 

What this chapter covers 
This chapter is primarily about resolving disagreements between parents or young 
people and early years providers, schools, colleges, local authorities or health 
commissioners. It:  

• supports early resolution of disagreements at the local level 

• explains the independent disagreement resolution arrangements which local 
authorities must make available for disagreements across special educational 
provision, and health and care provision in relation to Education, Health and 
Care (EHC) plans 

• also explains the independent mediation arrangements which parents and 
young people can use before deciding whether to appeal to the First-tier 
Tribunal (Special Educational Needs (SEN) and Disability) (‘the Tribunal’) and 
for health and social care complaints in relation to EHC plans 

•  goes on to describe the conditions for appealing to the Tribunal or making 
disability discrimination claims. It finishes by describing other complaints 
procedures and health and social services complaints procedures 

Relevant legislation 
Primary 
The Children and Families Act 2014 Sections 51 – 57 and 60 

The Children Act 1989, section 26 

The Education Act 1996, Section 496 and 497 

The Tribunals, Courts and Enforcement Act 2007  

The Equality Act 2010 

The Legal Aid, Sentencing and Punishment of Offenders Act 2012 

Regulations 
The Special Educational Needs Regulations 2014 

The Children Act 1989 Representations Procedure Regulations 2006 

The Tribunal Procedure (First-tier Tribunal) (Health, Education and Social Care 
Chamber) Rules 2008 



245 
 

The Local Authority Social Services and National Health Service Complaints 
Regulations 2009 

The Education (Independent School Standards) Regulations 2010 

Principles for resolving disagreements 
11.1 The guidance in this chapter on resolving disagreements is based on the following 

principles: 

• Decisions about provision for children and young people with SEN or 
disabilities should be made jointly by providers, parents, and children and 
young people themselves, taking a person-centred approach, with the views 
of children, young people and parents taken into account when those 
decisions are made  

• Relations between education, health and social care services and parents and 
young people should be marked by open communication so that parents and 
young people know where they are in the decision-making process, their 
knowledge and experience can be used to support good decision-making and 
they know the reasons why decisions have been made 

• Parents and young people should be given information and, where necessary, 
support so that they can take part in decision-making and complaints 
processes. Support can be provided by statutory or voluntary organisations 

• Local authorities must make known to parents and young people the 
possibility of resolving disagreements across education, health and social 
care through disagreement resolution and mediation procedures and 
education, health and social care providers (such as those listed in paragraph 
iv. in the Introduction) should have complaints procedures which, along with 
details about appealing to the Tribunal, should be made known to parents and 
young people through the local authority’s Information, Advice and Support 
Service (see Chapter 2, Impartial information, advice and support) 

11.2 The following table gives a summary of the people and bodies which can consider 
complaints about decisions and provision in relation to children and young people 
with education, health and care needs. Text in the rest of this chapter gives more 
detail about who can deal with complaints. Parents and young people should use the 
complaints procedures of local providers (schools, colleges etc) before raising their 
complaints with others.  
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Children and young people with education, health and care needs – avenues for complaint and redress 

 Early years/ 
school/ 
college 

provision 

Provision 
for 

individual 
CYP incl 

those with 
SEN but no 

plan 

Decision 
not to 
assess 

Undergoing 
EHC 

assessment 

Decision 
not to issue 

EHC plan 

EHC plan Disability 
discrimination 

Health 
complaints 

Social care 
complaints 

Early years 
provider 

         

School          
College          
DfE/School 
Complaints 
Unit 

 
(LA maintained 

schools) 

 
(LA 

maintained 
schools) 

       

EFA  
(Academies, 

sixth form 
colleges) 

 
(Academies,  

sixth form 
colleges) 

       

SFA  
(General FE 

colleges) 

 
(General FE 

colleges) 

       

Secretary 
of State 

 
(Independent 

Schools) 

      
(in LA 

maintained 
schools) 

  

Ofsted  
(Early years & 
LA maintained 
schools and 

academies as a 
whole) 

        

Local 
authority 

 
(LA maintained 

schools) 

     
(about non-
provision of 
education & 
social care) 

   
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 Early years/ 
school/ 
college 

provision 

Provision 
for 

individual 
CYP incl 

those with 
SEN but no 

plan 

Decision 
not to 
assess 

Undergoing 
EHC 

assessment 

Decision 
not to issue 

EHC plan 

EHC plan Disability 
discrimination 

Health 
complaints 

Social care 
complaints 

Local 
Government 
Ombudsman 

   
(maladmini- 

stration, 
delay etc) 

 
(maladmini- 

stration) 

 
(maladmini- 

stration) 

 
(about non 
provision of 
education & 
social care) 

   

Disagreement 
resolution 
services 

 
(how providers 

carry out duties) 

     
(about 

sections E, 
H and C in 
the plan) 

   

Mediation       
(about 

sections E, 
H and C in 
the plan) 

   

First-tier 
Tribunal 
(SEND) 

      
(about 

education in 
the plan) 

 
(in schools) 

  

County Court        
(in early years, 
post-16, LAs) 

  

NHS 
complaints 

      
(about health 
provision in 

plan) 

   

Parliamentary 
and Health 
Service 
Ombudsman 

      
(with the 

LGO) 

   
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Early resolution of disagreements 
11.3 Decisions about provision for children and young people with SEN should be 

made as soon as possible. In most cases this will be achieved by early years 
providers, schools, colleges, local authorities and clinical commissioning groups 
(CCGs) working closely together and agreeing what should be provided with 
parents and young people. 

11.4 However, where agreement cannot be reached, early resolution of disagreements 
benefits parents and young people and can avoid unnecessary stress and 
expense. The local Information, Advice and Support Service, described in Chapter 
2, can provide access to support for parents and young people in arranging and 
attending meetings. 

Disagreement resolution arrangements and mediation 
11.5 While ‘disagreement resolution’ and ‘mediation’ are often used interchangeably, 

under the Children and Families Act 2014 they refer to different processes. 
Disagreement resolution arrangements apply more widely and are distinct from 
the mediation arrangements set out in paragraphs 11.13 to 11.38 below which 
apply specifically to parents and young people who are considering appealing to 
the Tribunal about EHC needs assessments and the special educational element 
of an EHC plan or who want mediation on the health and social care elements of 
an EHC plan. However, local authorities may contract disagreement resolution 
services and mediation from the same providers. Whereas parents and young 
people must contact a mediation adviser before registering an appeal about EHC 
needs assessments or the SEN element of an EHC plan they do not have to 
engage with the disagreement resolution services at any time, including before 
registering an appeal. 

Disagreement resolution services 
11.6 Local authorities must make disagreement resolution services available to parents 

and young people. Use of the disagreement resolution services is voluntary and 
has to be with the agreement of all parties. The service, while commissioned by it, 
must be independent of the local authority – no-one who is directly employed by a 
local authority can provide disagreement resolution services. Parents and young 
people can also access informal support in resolving disagreements through the 
local impartial Information, Advice and Support Service and, between 2014 and 
2016, with the help of independent supporters. 

11.7 Disagreement resolution arrangements cover all children and young people with 
SEN, not just those who are being assessed for or have an EHC plan, and a 
range of disagreements, as set out in paragraph 11.8. They are available to 
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parents and young people to resolve disagreements about any aspect of SEN 
provision, and health and social care disagreements during the processes related 
to EHC needs assessments and EHC plans set out in Chapter 9. They can 
provide a quick and non-adversarial way of resolving disagreements. Used early in 
the process of EHC needs assessment and EHC plan development they can 
prevent the need for mediation, once decisions have been taken in that process, 
and appeals to the Tribunal. 

11.8 The disagreement resolution service is to help resolve four types of disagreement 
or to prevent them from escalating further:  

• The first is between parents or young people and local authorities, the 
governing bodies of maintained schools and maintained nursery schools, 
early years providers, further education institutions or the proprietors of 
academies (including free schools), about how these authorities, bodies 
or proprietors are carrying out their education, health and care duties for 
children and young people with SEN, whether they have EHC plans or 
not. These include duties on the local authority to keep their education 
and care provision under review, the duties to assess needs and draw up 
EHC plans and the duty on governing bodies and proprietors to use their 
best endeavours to meet children and young people’s SEN  

• The second is disagreements between parents or young people and 
early years providers, schools or post-16 institutions about the special 
educational provision made for a child or young person, whether they 
have EHC plans or not 

• The third is disagreements between parents or young people and CCGs 
or local authorities about health or social care provision during EHC 
needs assessments, while EHC plans are being drawn up, reviewed or 
when children or young people are being reassessed. Disagreement 
resolution services can also be used to resolve disagreements over 
special educational provision throughout assessments, the drawing up of 
EHC plans, while waiting for Tribunal appeals and at review or during 
re-assessments  

• the fourth is disagreements between local authorities and health 
commissioning bodies during EHC needs assessments or 
re-assessments, the drawing up of EHC plans or reviews of those plans 
for children and young people with SEN. In relation to EHC plans, this 
includes the description of the child or young person’s education, health 
and care needs and any education, health and care provision set out in 
the plan. These disagreements do not involve parents and young people. 
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11.9 Local authorities must make the availability of disagreement resolution services 
known to parents, young people, headteachers, governing bodies, proprietors and 
principals of schools and post-16 institutions in their areas and should make them 
known to others they think appropriate. Details of the disagreement resolution 
arrangements must be set out in the Local Offer. 

11.10 A decision by parents and young people not to use disagreement resolution 
services has no effect on their right to appeal to the Tribunal and no inference will 
be drawn by the Tribunal if the parties to a disagreement have not used the 
disagreement resolution services. Disagreement resolution meetings are 
confidential and without prejudice to the Tribunal process and the Tribunal will 
disregard any offers or comments made during them. Partial agreement achieved 
by use of disagreement resolution services can help to focus on the remaining 
areas of disagreement in any subsequent appeals to the Tribunal.  

Contracting disagreement resolution services 
11.11 In contracting an effective disagreement resolution service, local authorities 

should: 

• take responsibility for the overall standard of the service 

• have clear funding and budgeting plans for the service – parents and 
young people should not be charged for the use of the service and 
schools, colleges and early years providers should be clear about how 
the service can be accessed and how it will be funded 

• ensure that the service is impartial 

• ensure that the service has a development plan which sets out clear 
targets and is regularly reviewed  

• ensure that the independent persons appointed as facilitators:  

o have the appropriate skills, knowledge and expertise in 
disagreement resolution 

o have an understanding of SEN processes, procedures and 
legislation 

o have no role in the decisions taken about a particular case, nor any 
vested interest in the terms of the settlement 

o maintain confidentiality 
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o carry out the process quickly and to the timetable decided by the 
parties 

• establish protocols and mechanisms for referring parents and young 
people to disagreement resolution and, where necessary, provide 
advocacy support to help them take part 

• establish a service level agreement for delivering the service which sets 
out the appropriate standards expected of, and the responsibilities 
delegated to, the provider. There should be appropriate arrangements for 
overseeing, regularly monitoring and reviewing the performance of the 
service, taking account of local and national best practice, and  

• seek feedback from the service to inform and influence local authority 
and provider decisions on SEN policies, procedures and practices 

11.12 Parents and young people can also use the complaints procedures set out in 
paragraphs 11.67 to 11.111 in addition to these disagreement resolution 
arrangements. There is no requirement to have used the disagreement resolution 
services before using those other complaints procedures, and disagreement 
resolution services can be used before, at the same time or after those 
procedures. 

Mediation  
11.13 As paragraph 11.5 points out, the Children and Families Act 2014 makes a 

distinction between disagreement resolution arrangements and mediation.  If 
parents or young people want it to, mediation can take place following decisions 
by a local authority not to carry out an EHC needs assessment, not to draw up an 
EHC plan, after they receive a final EHC plan or amended plan, following a 
decision not to amend an EHC plan or a decision to cease to maintain an EHC 
plan. These mediation arrangements complement the disagreement resolution 
arrangements set out in paragraphs 11.5 to 11.10. The disagreement resolution 
arrangements are designed to resolve disagreements about the performance of 
duties, SEN provision, disagreements over health and social care provision and 
disagreements between health commissioners and local authorities and are 
voluntary for both parties (see paragraph 11.8). The mediation arrangements are 
specifically linked to decisions about EHC needs assessments and plans. 
Disagreement resolution services can be used at any time, if both parties agree, 
including while an EHC needs assessment is being conducted, while the plan is 
being drawn up, after the plan is finalised or while an appeal is going through the 
Tribunal process.  
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Contracting services for mediation and mediation information 
11.14 Local authorities must make arrangements for parents and young people to 

receive information about mediation so that they can take part in mediation if they 
so choose before a possible appeal to the Tribunal.  

11.15 Local authorities and relevant health commissioners are free to choose how they 
make arrangements to provide mediation information and mediation, whether that 
is by contracting a mediation provider or providers or otherwise. Any mediation 
provision – by a mediation adviser (providing information) or mediator (conducting 
mediation) – must be independent of local authorities in England and/or relevant 
health commissioners. No one who is directly employed by a local authority in 
England can be a mediation adviser and no one who is directly employed by a 
local authority in England or a relevant health commissioner can act as a 
mediator. People who are contracted to act as mediators should have received 
accredited mediation training. The guidance on arranging effective disagreement 
resolution services (paragraph 11.11) provides a good guide for the arrangements 
which should be made for mediation services. 

11.16 Local authorities must set out the arrangements they have made for securing 
mediation information services and mediation itself in the Local Offer. 

Routes to mediation  
11.17 The Children and Families Act 2014 sets out two pathways for going to mediation 

depending on whether the parent or young person wants to go to mediation about 
the matters which can be appealed to the Tribunal (see paragraph 11.45) or 
whether they want to go to mediation about the health and social care elements of 
EHC plans. 

Mediation on matters which can be appealed to the Tribunal 
11.18 Parents and young people who wish to make an appeal to the Tribunal (see 

paragraphs 11.39 to 11.52) may do so only after they have contacted an 
independent mediation adviser and discussed whether mediation might be a 
suitable way of resolving the disagreement. 

11.19 When the local authority sends the parent or young person notice of a decision 
which can be appealed to the Tribunal it must tell the parent or young person of 
their right to go to mediation and that they must contact a mediation adviser 
before registering an appeal with the Tribunal. The notice must give the contact 
details of a mediation adviser, contain the timescales for requesting mediation and 
the contact details of any person acting on behalf of the local authority who the 
parent or young person should contact if they wish to pursue mediation.  The 
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notice should also make clear that parents’ and young people’s right to appeal is 
not affected by entering into mediation. 

11.20 If the parent or young person is considering registering an appeal and has 
contacted the mediation adviser, the adviser will provide information on mediation 
and answer any questions which the parent or young person may have.  The 
information will normally be provided on the telephone, although information can 
be provided in written form, through face-to-face meetings or through other means 
if the parent or young person prefers.   

Mediation advice before mediation  
11.21 The mediation information which is given to parents and young people:  

• should be factual and unbiased, and  

• should not seek to pressure them into going to mediation. Where there is 
more than one available, the mediation adviser should not try to persuade 
the parents or young people to use any particular mediator 

11.22 The mediation adviser should be ready to answer any questions from the parent or 
young person and explain:  

• that mediation is an informal, non-legalistic, accessible and simple 
disagreement settlement process run by a trained third party and designed 
to bring two parties together to clarify the issues, and reach a resolution  

• that the parent or young person’s use of mediation is voluntary  

• the timescales which must be met and the certificate, and  

• that the local authority will pay reasonable travel expenses and other 
expenses to the parent or young person taking part in mediation 

11.23 Once the information has been provided it is for the parent or young person to 
decide whether they want to go to mediation before any appeal they might make 
to the Tribunal. Parents and young people have the right to appeal to the Tribunal 
but are not able to register an appeal without a certificate and the local authority 
must tell them this in the notice referred to in paragraph 11.19. Where the parent 
or young person decides not to go to mediation during or following contact with the 
mediation adviser the adviser will issue a certificate, within three working days of 
the parent or young person telling them that they do not want to go to mediation, 
confirming that information has been provided. The certificate will enable the 
parent or young person to lodge their appeal, either within two months of the 
original decision being sent by the local authority or within one month of receiving 
the certificate whichever is the later.  
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Exceptions to the requirement to contact a mediation adviser  
11.24 Parents and young people do not have to contact the mediation adviser prior to 

registering their appeal with the Tribunal if their appeal is solely about the name of 
the school, college or other institution named on the plan, the type of school, 
college or other institution specified in the plan or the fact that no school or other 
institution is named. Parents and young people will already have had the 
opportunity to request a school, college or other institution and to discuss this in 
detail with the local authority. The disagreement resolution arrangements, as set 
out in paragraphs 11.5 to 11.10, would be available if parents or young people and 
local authorities wanted to attempt to resolve the dispute about the placement by 
making use of these arrangements.  

11.25 The mediation advice arrangements do not apply to disability discrimination 
claims.  

Going to mediation about matters which can be appealed to the 
Tribunal 

11.26 If the parent or young person decides to proceed with mediation then the local 
authority must ensure that a mediation session takes place within 30  days of the 
mediation adviser informing the local authority that the parent or young person 
wants to go to mediation, although it may delegate the arrangement of the session 
to the mediator. Parents or young people do not have to pay for the mediation 
session(s). The local authority must attend the mediation. 

11.27 If the parent or young person wants to go to mediation then the local authority  
must also take part. If the local authority is unable to arrange mediation in a case 
which involves a disagreement on a matter which can be appealed to the Tribunal 
within 30 days it must tell the mediator. The mediation adviser must then issue a 
certificate within three days. On receipt of the certificate the parent or young 
person could decide whether to appeal immediately or to wait for mediation to take 
place. If the parent or young person initially indicates that they want to go to 
mediation about a matter which can be appealed to the Tribunal but changes their 
mind, they can contact the mediation adviser who can then issue a certificate with 
which an appeal can be registered. 

11.28 A mediation session or sessions which arise out of these arrangements must be 
conducted by independent mediators. Once mediation is completed about a 
matter which can be appealed to the Tribunal the mediation adviser must issue a 
certificate to the parent or young person within three working days confirming that 
it has concluded. Mediation will not always lead to complete agreement between 
the parties and if the parent or young person still wants to appeal to the Tribunal 
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following mediation they must send the certificate to the Tribunal when they 
register their appeal. 

11.29 Parents and young people have one month from receiving the certificate to 
register an appeal with the Tribunal or two months from the original decision by 
the local authority whichever is the later. The certificate will not set out any details 
about what happened in the mediation – it will simply state the mediation was 
completed at a given date. When cases are registered with the Tribunal following 
mediation the Tribunal will deal with the appeal on the facts of the case. The 
Tribunal may cover similar ground to that explored in the mediation but will reach 
its own independent findings and conclusions. Mediation meetings are confidential 
and without prejudice to the Tribunal process and the Tribunal will disregard any 
offers or comments made during them. Partial agreement achieved through 
mediation can help to focus any subsequent appeals to the Tribunal on the 
remaining areas of disagreement.  

11.30 The Special Educational Needs and Disability Regulations 2014 set out time limits 
for local authorities to implement agreements made at mediation. If the local 
authority does not implement the agreements within the set time limits, or ones 
which have been agreed with the parents or young people instead, the parents or 
young person can appeal to the Tribunal if it is a matter which can be appealed 
(see paragraphs 11.45 and 11.46). 

Mediation on the health and social care elements of an EHC plan  
11.31 Parents and young people can also go to mediation about the health and social 

care elements of an EHC plan. However, unlike matters which can be appealed to 
the Tribunal, parents and young people do not have to receive mediation advice 
before going to mediation. (Health and social care provision which educates or 
trains a child or young person is treated as special educational provision, rather 
than health and social care provision, and can be appealed to the Tribunal and the 
parent or young person would have to contact a mediation adviser before 
appealing about that provision.)  

11.32 The notice which is sent to the parent or young person by the local authority with 
the final EHC plan or the final amended plan must tell the parent or young person 
that they can go to mediation about the health and care aspects of the plan and 
give contact details of someone acting on behalf of the local authority who the 
parent or young person should contact if they want to go to mediation.  When 
contacting the local authority the parent or young person must tell the local 
authority about the matters they wish to go to mediation about. In particular, they 
must inform the local authority if they want to go to mediation about the fact that 
no health care provision or no health care provision of a particular kind, is 
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specified in the plan and they must also inform the local authority of the health 
care provision which he or she wishes to be specified in the plan. 

11.33 If the parent or young person wants to go to mediation about the health care 
matters set out in paragraph 11.32 then the local authority must inform each 
relevant commissioning body within three working days about those matters. 

11.34 If the parent or young person has told the local authority that they disagree with 
either the education and social care element of the plan or the health and one or 
both of the education and social care elements then the local authority must 
arrange the mediation, after the parent or young person has contacted the 
mediation adviser in a case involving the education element of the plan. If the 
parent or young person only wants to appeal about the health care aspect of the 
plan then the responsible health commissioning body or bodies must arrange for 
mediation between them and the parent or young person, ensure that the 
mediation is conducted by an independent person who is not employed by a 
clinical commissioning group or the National Health Service Commissioning 
Board, and take part in the mediation. The health commissioning body or bodies 
must also take part in the mediation arranged by the local authority if the 
mediation is about the health care element of the plan and either or both of the 
education or social care parts of the plan. They must pay the reasonable 
expenses of the parent or young person where they arrange the mediation.  

11.35 If the responsible health commissioning body or bodies are responsible for 
arranging a mediation which is solely about the health care elements of the plan 
then they must do so within 30 days of being informed by the local authority.  

11.36 Mediation offers a relatively quick way of resolving disagreements about the health 
and social care elements of an EHC plan. It may not resolve those disagreements 
or may not resolve all of them. If there is no resolution of the parent’s or young 
person’s disagreement with the health and/or social care elements of the plan 
then they cannot appeal to the Tribunal. Parents and young people could at this 
point request that the responsible commissioning body in the case of the health 
care element of the plan or the local authority in the case of the social care 
element goes to disagreement resolution, although the health commissioning body 
and the local authority would be under no duty to do so and given that the 
disagreements have not been resolved at mediation the health commissioning 
body and the local authority are unlikely to agree. The mediation arrangements for 
the health and social care elements of an EHC plan lie alongside the health and 
social care arrangements set out in paragraphs 11.101 to 11.111. Going to 
mediation about the health and social care elements of an EHC plan does not 
prevent a parent or young person also complaining via the routes set out in 
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paragraphs 11.101 to 11.111 and vice versa nor does going to mediation prevent 
a parent or young person subsequently complaining via those routes. 

11.37 Despite there being two routes to mediation the right to go to mediation about the 
education, health and social care elements of an EHC plan provides an 
opportunity for disagreements about a plan to be dealt with at one venue and dealt 
with holistically. Where parents or young people have disagreements about more 
than one element of the plan, including the educational element, the local authority 
should not arrange the mediation until the parent or young person has contacted 
the mediation adviser and decided whether they want to go to mediation about the 
educational element of the plan, so that one mediation can be arranged covering 
all areas of disagreement.   

Effective mediation  
11.38 For mediation to work well:  

• the mediation session should be arranged, in discussion with the parents 
or young people, at a place and a time which is convenient for the parties 
to the disagreement. The body (or bodies) arranging the mediation must 
inform the parent or young person of the date and place of the mediation 
at least 5 working days before the mediation unless the parent or young 
person consents to this period of time being reduced 

• the mediator should play a key role in clarifying the nature of the 
disagreement and ensuring that both sides are ready for the mediation 
session. The mediator should agree with the parties on who needs to be 
there  

• mediators must have sufficient knowledge of the legislation relating to 
SEN, health and social care to be able to conduct the mediation 

• the local authority and health commissioner representative(s) should be 
sufficiently senior and have the authority to be able to make decisions 
during the mediation session  

• the parents or young person may be accompanied by a friend, adviser or 
advocate and, in the case of parents, the child, where the parent 
requests this and the local authority has no reasonable objection. In 
cases where parents are the party to the mediation and it is not 
appropriate for the child to attend in person the mediator should take 
reasonable steps (within terms of time, difficulty, expense etc) to obtain 
the views of the child. Young people with learning difficulties, in 
particular, may need advocacy support when taking part in mediation  
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• both parties should be open about all the aspects of the disagreement 
and not hold anything back for a possible appeal to the Tribunal on the 
SEN aspects of EHC plans  

• where a solicitor has acted as the mediator, under the Solicitors’ Code of 
Conduct (rule 3 Conflict of interests), he or she should not also represent 
either party at the Tribunal  

• generally, legal representation should not be necessary at the mediation, 
but this will be a matter for the parties and the mediator to agree. If either 
party does have legal representation they will have to pay for it 
themselves 

Children and young people in youth custody 
Please see Chapter 10, paragraphs 10.76 to 10.78.  

Registering an appeal with the Tribunal 
11.39 Parents and young people have two months to register an SEN appeal with the 

Tribunal, from the date when the local authority sent the notice containing a 
decision which can be appealed or one month from the date of a certificate which 
has been issued following mediation or the parent or young person being given 
mediation information, whichever is the later. In some cases parents and young 
people will not register the appeal within the two-month limit. Where it is fair and 
just to do so the Tribunal has the power to use its discretion to accept appeals 
outside the two-month time limit. 

11.40 The Tribunal will not take account of the fact that mediation has taken place, or 
has not been taken up, nor will it take into account the outcome of any mediation. 
Parents and young people will not be disadvantaged at the Tribunal because they 
have chosen not to go to mediation.  

Parents’ and young people’s right to appeal to the 
Tribunal about EHC needs assessments and EHC plans 
The First-tier Tribunal (SEN and Disability) 

11.41 The Tribunal forms part of the First-tier Tribunal (Health, Education and Social 
Care Chamber). Tribunals are overseen by Her Majesty’s Courts and Tribunals 
Service. 
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The role and function of the Tribunal 
11.42 The Tribunal hears appeals against decisions made by the local authorities in 

England in relation to children's and young people’s EHC needs assessments and 
EHC plans. It also hears disability discrimination claims against schools and 
against local authorities when the local authority is the responsible body for a 
school. 

11.43 The Tribunal seeks to ensure that the process of appealing is as user friendly as 
possible, and to avoid hearings that are overly legalistic or technical. It is the 
Tribunal’s aim to ensure that a parent or young person should not need to engage 
legal representation when appealing a decision. Parents and young people may 
find it helpful to have support from a voluntary organisation or friend at a hearing.  

Who can appeal to the Tribunal about EHC needs assessments 
and plans 

11.44 Parents (in relation to children from 0 to the end of compulsory schooling) and 
young people (over compulsory school age until they reach age 25) can appeal to 
the Tribunal about EHC needs assessments and EHC plans, following contact 
with a mediation adviser in most cases (see paragraph 11.18). Young people can 
register an appeal in their name but can also have their parents’ help and support 
if needed. Chapter 8, paragraphs 8.15 to 8.18 , gives further guidance on the 
rights of young people under the Children and Families Act 2014 and the 
involvement and support of parents. 

What parents and young people can appeal about 
11.45 Parents and young people can appeal to the Tribunal about:  

• a decision by a local authority not to carry out an EHC needs 
assessment or re-assessment 

• a decision by a local authority that it is not necessary to issue an EHC 
plan following an assessment  

• the description of a child or young person’s SEN specified in an EHC 
plan, the special educational provision specified, the school or other 
institution or type of school or other institution (such as a mainstream 
school/college) specified in the plan or that no school or other institution 
is specified  

• an amendment to these elements of the EHC plan 
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• a decision by a local authority not to amend an EHC plan following a 
review or re-assessment 

• a decision by a local authority to cease to maintain an EHC plan 

The Tribunal does not hear appeals about Personal Budgets, but will hear appeals 
about the special educational provision to which a Personal Budget may apply 
(see paragraph 9.108).  

11.46 Parents and young people who are unhappy with decisions about the health and 
social care elements of an EHC plan can go to mediation (see paragraphs 11.31 
to 11.35). They can also complain through the health and social care complaints 
procedures, set out in paragraphs 11.101 to 11.104 and 11.105 to 11.111. 

Conditions related to appeals 
11.47 The following conditions apply to appeals:  

• the parent or young person can appeal to the Tribunal when the EHC 
plan is initially finalised, following an amendment or a replacement of the 
plan 

• appeals must be registered with the Tribunal within two months of the 
local authority sending a notice to the parent or young person of the 
decision about one of the matters that can be appealed to the Tribunal or 
within one month of a certificate being issued following mediation or the 
parent or young person being given mediation information 

• the right to appeal a refusal of an EHC needs assessment will be 
triggered only where the local authority has not carried out an 
assessment in the previous six months 

• when the parent or young person is appealing about a decision to cease 
to maintain the EHC plan the local authority has to maintain the plan until 
the Tribunal’s decision is made  

Decisions the Tribunal can make 
11.48 The Tribunal has prescribed powers under the Children and Families Act 2014 to 

make certain decisions in relation to appeals. The Tribunal can dismiss the 
appeal, order the local authority to carry out an assessment, or to make and 
maintain an EHC plan, or to maintain a plan with amendments. The Tribunal can 
also order the local authority to reconsider or correct a weakness in the plan, for 
example, where necessary information is missing. Local authorities have time 
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limits within which to comply with decisions of the Tribunal (see the Special 
Educational Needs Regulations 2014). 

11.49 In making decisions about whether the special educational provision specified in 
the EHC plan is appropriate, the Tribunal should take into account the education 
and training outcomes specified in Section E of the EHC plan and whether the 
special educational provision will enable the child or young person to make 
progress towards their education and training outcomes. The Tribunal can 
consider whether the education and training outcomes specified are sufficiently 
ambitious for the child or young person. When the Tribunal orders the local 
authority to reconsider the special educational provision in an EHC plan, the local 
authority should also review whether the outcomes remain appropriate.  

How parents and young people can appeal  
11.50 When appealing to the Tribunal parents and young people must supply a copy of 

the decision that they are appealing against and the date when the local 
authority’s decision was made, or the date of the mediation certificate. The parent 
or young person who is appealing (the appellant) will be required to give the 
reasons why they are appealing. The reasons do not have to be lengthy or written 
in legal language but should explain why the appellant disagrees with the 
decision. Parents and young people have to send all relevant documents, such as 
copies of assessments, to the Tribunal. 

11.51 Once the appeal is registered the local authority will be sent a copy of the papers 
filed and will be given a date by which they must respond and asked to provide 
details of witnesses – this will apply to all parties. The parties will also be told of 
the approximate hearing date. Hearings are heard throughout the country at Her 
Majesty's Courts and Tribunals Service buildings. The Tribunal will try to hold 
hearings as close to where the appellant lives as possible. Appeals are heard by a 
judge and a panel of Tribunal members who have been appointed because of 
their knowledge and experience of children and young people with SEN or 
disabilities. The local authority will provide a bundle of papers for each of the 
panel members and the parent, including any document requested by the parent. 
Advice on making SEN appeals to the Tribunal is available from the Ministry of 
Justice website – a link is given in the References section under General.  
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11.52 A video is available from the Ministry of Justice website which gives appellants 
some guidance on what happens at a hearing – a link to it is given in the 
References section under Chapter 11. A DVD of this video can be requested from 
the Tribunal by writing to:  
 
First-tier Tribunal (Special Educational Needs and Disability) 
Darlington Magistrates Court 
Parkgate 
Darlington 
DL1 1RU 

Disability discrimination claims 
11.53 The parents of disabled children and disabled young people in school have the 

right to make disability discrimination claims to the Tribunal if they believe that 
their children or the young people themselves have been discriminated against by 
schools or local authorities when they are the responsible body for a school. 
Claims must be made within six months of the alleged instance of discrimination. 
The parents of disabled children, on behalf of their children, and disabled young 
people in school can make a claim against any school about alleged 
discrimination in the matters of exclusions, the provision of education and 
associated services and the making of reasonable adjustments, including the 
provision of auxiliary aids and services. They can also make claims to the Tribunal 
about admissions to independent and non-maintained special schools. Claims 
about admissions to state-funded schools are made to local admissions panels.  

11.54 Disability discrimination claims by young people against post-16 institutions, and 
by parents about early years provision and about their treatment as a parent in 
being provided with an education service for their child, are made to the county 
courts. Claims by parents and young people against local authorities about the 
policies the authorities have adopted also go to the county courts. 

11.55 Guidance on how to make a disability discrimination claim to the Tribunal is 
available from the Ministry of Justice website, via the link to information about the 
Tribunal given in the References section under General. 

Exclusion 
11.56 The Government issues statutory guidance on school exclusion, which can be 

found on the GOV.UK website – a link is given in the References section under 
Chapter 11. 

11.57 The guidance sets out details of the permanent exclusion review panel process, 
including parents’ right to ask for an SEN expert to attend. In addition, claims for 
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disability discrimination in relation to permanent and fixed-period exclusions may 
be made to the Tribunal.  

11.58 Local authorities have a duty to arrange suitable, full-time education for pupils of 
compulsory school age who would not otherwise receive such education, including 
from the sixth day of a permanent exclusion. Schools have a duty to arrange 
suitable, full-time education from the sixth day of a fixed period exclusion (see 
Chapter 10, paragraphs 10.47 to 10.52 on alternative provision). Suitable 
education means efficient education suitable to a child’s age, ability and aptitude 
and to any SEN the child may have.  

Please note that the following figure shows the maximum time it would take to 
register an appeal at the Tribunal both with and without mediation and have the 
appeal heard. Most registrations of an appeal, even where the case goes to 
mediation will take a far shorter time than this. The top half the diagram is for 
appeals after receipt of a finalised EHC plan. 
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Timescales following the hearing 
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reasons by 
post 
(should be 
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10 working 
days).   

Scenario 1: Tribunal appeal with mediation 
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complete a 
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Appeals take 20 weeks to be heard once 
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11.59 The young person or parent making the appeal and the local authority should both 
receive a copy of the Tribunal's decision and reasons by post within 10 working 
days of the hearing. Along with the decision notice the Tribunal will send a leaflet 
which will explain the application process for permission to appeal the Tribunal 
decision to the Upper Tribunal, if the appellant considers that the decision made 
was wrong in law. Local authorities can also appeal to the Upper Tribunal on the 
same grounds. 

11.60 Step-by-step guidance on the process of appealing to the Tribunal and what it 
involves can be found at the Ministry of Justice website – a link is given in the 
References section under General. 

Legal aid 
11.61  If a parent or young person has decided to appeal, legal aid may be available to 

assist with that appeal. Legal aid can fund legal advice and assistance in 
preparing an appeal to the Tribunal, but not representation at the Tribunal.  

11.62 Before someone can be granted legal aid they must pass a financial means 
assessment. The case must also satisfy a merits test of whether it has a 
reasonable chance of succeeding.  

11.63 If the parent or young person’s appeal to the Tribunal is unsuccessful, and they 
wish to mount a further appeal to the Upper Tribunal (or beyond to the Court of 
Appeal or Supreme Court), then legal aid can provide advice, assistance and 
representation, subject to the means and merits tests being met. 

11.64 Legal aid for disability discrimination cases may also be available on the same 
basis set out above.  

11.65 A parent or young person seeking access to legal aid for an SEN case or disability 
discrimination case should go to the legal aid checker on the GOV.UK website to 
find out if they are eligible or contact the Civil Legal Advice (CLA) service on 0845 
345 4 345. A link to the checker is given in the References section under Chapter 
11. If a person is eligible, the CLA will provide legal advice, normally by phone, 
online or by post unless the specialist advice provider assesses them as 
unsuitable to receive advice in this way. Decisions are taken by the Director of 
Legal Aid Casework on a case-by-case basis. As a civil servant, the Director acts 
independently of the Lord Chancellor. 
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11.66 The following groups do not have to apply via CLA – they can seek advice directly 
from a face- to-face provider:  

• young people under 18, and  

• those assessed by the CLA in the previous 12 months as requiring face-
to-face advice, who have a further linked problem, and are seeking 
further help from the same face-to-face provider 

Complaints procedures 
Early education providers’ and schools’ complaints procedures 

11.67 The Early Years Foundation Stage (EYFS) Statutory Framework requires all 
registered childcare providers to have a complaints procedure.  

11.68 For childcare provision registered with Ofsted concerns should be raised directly 
with the manager or provider in the first instance. For complaints in writing the 
nursery provider must respond within 28 days. Where the childcare provision is 
run by a school, the school's complaints procedure should be used.  

11.69 All state-funded schools are required to have a procedure to deal with complaints 
and to publish details of their procedure. The governing bodies of maintained 
schools should make efforts to ensure that anyone who wishes to make a 
complaint, including a complaint in relation to children and young people with 
SEN, whether they have EHC plans or not, is treated fairly, given the chance to 
state their case, provided with a written response (including the rationale for any 
decisions) and informed of their appeal rights. If the complainant remains 
concerned after following the local complaints procedure, he or she could ask the 
Department for Education’s School Complaints Unit to take up the matter.  

11.70 Further details on making complaints to the Department about schools are 
available from the GOV.UK website – a link is given in the References section 
under Chapter 11. 

11.71 The proprietors of academies, free schools and independent schools must, under 
the Education (Independent School Standards) Regulations 2010,ensure that a 
complaints procedure is drawn up which is in writing and is made available to 
parents. The procedure must allow for a complaint to be considered informally in 
the first instance and then, if the parent remains dissatisfied, there should be a 
formal procedure for the complaint to be made in writing. If the parent is still 
dissatisfied the complaint can then be heard in front of a panel of at least three 
people one of whom must be independent of the management and running of the 
school. Should the parent still not be satisfied they can complain, in the case of 
academies and free schools, to the Education Funding Agency (EFA) acting on 
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behalf of the Secretary of State, or, in the case of independent schools, to the 
Secretary of State directly. Both the EFA and the Secretary of State will look at 
whether the school handled the complaint properly, rather than the substance of 
the complaint. Further details on making a complaint to the EFA about academies 
and free schools are also available at the website address given in the previous 
paragraph. 

11.72 Early years and schools complaints procedures are available for use in relation to 
children and young people who have SEN but without EHC plans.  

Complaints to the Secretary of State 
11.73 If disagreements have not been resolved at the local level, under sections 496 and 

497 of the Education Act 1996 complaints can be made to the Secretary of State 
for Education that either the governing body of a maintained school or a local 
authority has acted unreasonably or has failed to carry out one of its duties under 
the Education Acts, including their SEN duties. The Secretary of State can also 
consider complaints about disability discrimination in relation to a pupil at a school 
by virtue of Section 87 of the Equality Act 2010. Sections 496 and 497 of the 
Education Act 1996 apply only to maintained schools, not other state-funded 
schools or independent schools. 

11.74 Unreasonableness has been defined by the Courts as acting in a way in which no 
reasonable governing body or local authority would have acted in the 
circumstances.  

11.75 The Secretary of State can issue directions about the exercise of a power or the 
performance of a duty by the governing body of a maintained school or a local 
authority. Any directions the Secretary of State issues must be ‘expedient’ – that 
is, the direction can make a material difference in remedying the matter. The 
Secretary of State would not intervene in a case where there is another avenue of 
redress, such as the Tribunal.  

Complaints to Ofsted 
11.76 Ofsted can consider complaints from parents and others about early years 

providers and schools, but only where the complaint is about the early years 
provision or the school as a whole rather than in relation to individual children, and 
where the parent or other complainant has tried to resolve the complaint through 
the early years provider’s or school’s own complaints procedure.  

11.77 Further information about complaints to Ofsted about early years or childcare 
provision can be found at Ofsted’s website – a link is given in the References 
section under Chapter 11. 
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11.78 Further details about school complaints can be found at Ofsted’s website – a link 
is given in the References section under Chapter 11. 

11.79 Examples of circumstances where complaints might relate to the school as a 
whole include: 

• the school not providing a good enough education 

• the pupils not achieving as much as they should, or their different needs 
not being met 

• the school not being well led and managed, or wasting money 

• the pupils’ personal development and wellbeing being neglected 

11.80 Ofsted can respond to a complaint that relates to the whole school by bringing 
forward an inspection, or it could decide to look at the matters raised when next 
inspecting the school. 

11.81 Complainants can contact Ofsted on 08456 404045 or by email 
enquiries@ofsted.gov.uk 

11.82 Complainants can make a formal complaint by writing to: 

Enquiries 
National Business Unit 
Ofsted 
Piccadilly Gate 
Store Street 
Manchester M1 2WD 

Post-16 institution complaints  
11.83 Complaints at general further education colleges can be made informally to the 

teacher or the Principal, or through the college’s formal complaints procedure. If 
the complainant is dissatisfied after going through the college’s own procedure 
they can take this up with the Skills Funding Agency. A copy of the Skills Funding 
Agency’s procedure for handling complaints made against colleges is available on 
their website – a link is given in the References section under Chapter 11. 

11.84 Complaints at sixth form colleges and some other Education Funding Agency 
(EFA)-funded providers can be made informally to the teacher or the Principal, or 
through the college’s formal complaints process. If the complainant is dissatisfied 
after going through the provider’s own procedure they can take this up with the 
EFA. A copy of the EFA’s procedure for handling complaints is available on the 
GOV.UK website – a link is given in the References section under Chapter 11. 

mailto:enquiries@ofsted.gov.uk


 

268 

Local Authority complaints procedures 
11.85 Some, but not all, local authorities offer a service that investigates the way in 

which a complaint was handled by a local authority maintained school. This may 
form part of a school’s complaints procedure. 

11.86  All local authorities have responsibility to consider complaints about decisions 
made in relation to the following:  

• admission to schools (except in Voluntary Aided Schools) 

• EHC needs assessments 

• exclusion of pupils from schools  

• child protection/allegations of child abuse 

• complaints about the action of the Governing Body, and  

• school transport 

11.87 The Local Offer will make clear whether a particular local authority offers this 
service. 

11.88 The Local Government Ombudsman provides ‘top tips’ for making a complaint to a 
local authority on its website – a link is provided in the References section under 
Chapter 11. 

Local Government Ombudsman 
11.89 The Local Government Ombudsman (LGO) can investigate complaints against 

local authorities where the complaint has not been resolved by the local authority’s 
complaints procedure. The LGO investigates the process by which local authority 
decisions were made and whether there has been maladministration, rather than 
examining the merits of a decision which has been properly taken. The LGO will 
decide whether there has been an injustice to the complainant and/or there is 
evidence of maladministration. Maladministration can include delay, failure to take 
action and failure to follow procedures. The LGO does not investigate the merits of 
decisions which have been properly taken, but which the complainant thinks are 
wrong, but does look at the decision-making process and the delivery of provision 
set out in EHC plans. 

11.90 The LGO does not investigate matters which can be appealed to the Tribunal, 
such as a decision not to carry out an assessment (see paragraph 11.45). The 
LGO can investigate complaints that the special educational provision set out in 
EHC plans is not being delivered and, in doing so, can investigate what part the 
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school may have played in the provision not being delivered. (The LGO cannot, 
otherwise, investigate complaints about schools’ SEN provision and has no 
powers to make recommendations to a school.) In association with the 
Parliamentary and Health Service Ombudsman (PHSO), the LGO can also 
investigate complaints about the delivery of health provision set out in plans. As 
set out in the previous paragraph, the LGO, in association with the PHSO with 
regard to health, does not investigate the merits of a decision which has been 
properly taken, but does look at the decision-making process and the delivery of 
provision set out in EHC plans. 

11.91 Complaints can be made to the Local Government Ombudsman via its website – a 
link is given in the References section under Chapter 11. Help in making 
complaints is available on this number: 0300 061 0614. 

11.92 Alternatively, complaints can be made in writing to the following address: 

PO Box 4771 
Coventry 
CV4 0EH 

11.93 If the LGO finds evidence of fault in the way a decision has been made, it will 
generally ask the local authority to reconsider the decision and consider if other 
remedies are available. Where there is evidence of systemic failings, LGO 
recommendations could include review of systems, policy and procedures. In 
addition, if during the course of an investigation the LGO identifies other children 
who are similarly affected they can widen the scope of their investigation to 
include them. 

11.94 The LGO cannot make local authorities carry out its recommendations following 
investigation of a complaint but in practice authorities almost always do so.  

The Parliamentary and Health Service Ombudsman 

11.95 The role of the Parliamentary and Health Service Ombudsman (PHSO) is to 
investigate complaints that individuals have been treated unfairly or have received 
a poor service from government departments and other public organisations in the 
UK, and the NHS in England. 

11.96 The PHSO can investigate complaints about the commissioning and provision of 
healthcare. As mentioned in paragraph 11.90, the PHSO can conduct joint 
investigations with the LGO where a complaint includes concerns about the 
delivery of the health provision in EHC plans. They will normally investigate a 
complaint only once the NHS organisation has had a chance to resolve the issue 
first.  
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11.97 The PHSO can also investigate a number of other organisations which have to 
have regard to this Code: Ofsted, the Education Funding Agency, the Skills 
Funding Agency, and the Department for Education (including its School 
Complaints Unit and the Secretary of State for Education). The PHSO will 
generally expect the individual to have completed the organisation’s own 
complaints procedure first. Complaints about government departments and public 
organisations must be referred by an MP. If someone has any difficulties getting 
in touch with an MP, they can contact the PHSO for help. 

11.98 The PHSO can investigate complaints that the Tribunal’s administrative staff have 
got something wrong or acted in an unreasonable manner, although they cannot 
look into the actions of Tribunal members or the decisions made by the Tribunal. 
PHSO would generally expect the complaint to have been made to Her Majesty’s 
Courts and Tribunals Service first. These complaints will also need to be referred 
by an MP.   

11.99 More information on the role of the PHSO is available from their website – a link is 
given in the References section under Chapter 11. 

Judicial review 
11.100 Parents and young people can make an application to the Administrative Court for 

Judicial Review. The Administrative Court can consider decisions of local 
authorities in the exercise of their duties including decisions on special education 
for children and young people. For example, a judicial review in relation to EHC 
plans would be a review of the way in which decisions that are reflected in the 
plan were made rather than the content of these decisions. An application for 
judicial review will be considered only once all other options for remedy have been 
exhausted. Any application for judicial review is time bound. Guidance on making 
an application for Judicial Review is available from the Ministry of Justice website 
– a link is given in the References section under Chapter 11.  

NHS Complaints 
11.101 The NHS complaints arrangements cover the health services which a child or 

young person receives under an EHC plan. A complaint may be made to a service 
provider (for example, the NHS Hospital Trust), where there are concerns about 
the service provided, or to the CCG, where there is a concern about the way in 
which a service is commissioned or provided, and this might include concerns 
about the appropriateness of the services in an EHC plan.  

11.102 Local Healthwatch has a statutory role to provide patients with advice on how to 
take forward a complaint, or resolve an issue (local Healthwatch may also notify 
Healthwatch England of concerns which need to be considered at a national 
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level). Contact details for local Healthwatch are available on the Healthwatch for 
England website and should also be available with the Local Offer – a link to the 
Healthwatch for England website is provided in the References section under 
Chapter 11. 

11.103 Each CCG will have available information about its complaints arrangements and 
will deal with complaints about any of its functions (providers of NHS services will 
have patient advice and liaison services, and handle complaints about the 
services they provide). Just as the arrangements for commissioning services for 
SEN integrate the contributions of education, health and care, so the local 
authority and CCG should consider integrating their arrangements for providing 
patient advice, liaison and complaints handling in this area. Support in making a 
complaint about health services can also be provided by NHS Complaints 
Advocacy Services (each local authority will have details of services in their own 
local areas). 

11.104 If a complainant is dissatisfied with the way in which the NHS has dealt with their 
complaint, they can contact the PHSO, though usually the NHS will need to have 
had a chance to resolve it locally. In line with the Ombudsman’s Principles of 
Good Administration, in considering a complaint in relation to health services in an 
EHC plan, the Ombudsman will take into account this Code of Practice, and 
relevant legislation.  

Complaints about social services provision 
11.105 The Children Act 1989 places a duty on children’s social care services to 

safeguard and protect children. Someone who is unhappy with the way in which 
they or their family have been treated by these services, including during EHC 
needs assessments and the drawing up of plans, has the right to make a formal 
complaint under the ‘Local Authority Complaints Procedure’. They can write to 
either the Director of Children’s Services or the Designated Complaints Officer for 
the local authority concerned. The authority must then consider the complaint, 
appointing at least one person independent of the local authority to take part in 
dealing with the issues raised and provide the complainant with a written response 
within 28 days. 

11.106 If the complainant is unhappy with the authority's response, they can request a 
panel hearing by writing to the authority within 28 days of the response. The panel 
should be chaired by an independent person. If the complainant remains 
dissatisfied with the handling of their complaint under the local procedures and 
they think a local authority has treated them unfairly as a result of bad or inefficient 
management (‘maladministration’), and that this has caused them injustice (such 
as loss, injury or upset), they can refer their complaint to the Local Government 
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Ombudsman (LGO). See Local Government Ombudsman, paragraphs 11.89 to 
11.94.  

11.107 Young people aged 18 and over can complain under regulations which prescribe:  

• a procedure before investigation, and 

• an investigation and response process 

11.108 The provider must acknowledge the complaint within three days and they must 
offer the complainant the opportunity to discuss the timing and procedure for 
resolving the complaint. Once that has been agreed, the complaint must be 
investigated and, as soon as possible after completing the investigation, a written 
report must be sent to the complainant explaining how the complaint has been 
considered, the conclusions of the report and any remedial action which has been 
taken or is proposed to be taken. 

11.109 A complainant who is dissatisfied with the outcome of this process can also take 
their case to the Local Government Ombudsman. 

11.110 Parents and young people who wish to complain about the way in which their 
concerns about the social care elements of EHC plans have been dealt with can 
use these complaint procedures whether they go to mediation about the social 
care elements of the plan or not. 

11.111 From 2016 there will also be a new system for appealing local authority decisions 
made under part 1 of the Care Act. This will be detailed in future updates to 
Statutory Guidance on the Care Act 2014. 
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Annex 1:  Mental Capacity 
Young people over compulsory school age have the right to participate in 
decisions about the provision that is made for them and be consulted about 
provision in their areas, although there is nothing to stop them asking their 
parents, or others to help them make the decision. However, some young people, 
and possibly some parents, will not have the mental capacity to make certain 
decisions. Provision is made in the Children and Families Act to deal with this. 
Under the Act, lacking mental capacity has the same meaning as in the Mental 
Capacity Act (MCA) 2005. A separate Code of Practice provides guidance on how 
the MCA works on a day-to-day basis. Professionals and anyone who is paid for 
the work they do with someone who lacks capacity has a duty to ‘have regard’ to 
that Code. The Code is available from the Ministry of Justice website – a link is 
given in the References section under Annex 1.   

In cases where a person lacks mental capacity to make a particular decision, that 
decision will be taken by a representative on their behalf. The representative will 
be a deputy appointed by the Court of Protection, or a person who has a lasting or 
enduring power of attorney for the person. In the case of a young person who 
does not have such a representative, the decision will be taken by the young 
person’s parent. It is also likely that where a young person does have a 
representative, that representative will be the young person’s parent. Therefore in 
most cases, where a young person lacks capacity, decisions will be taken on their 
behalf by their parent. However, it is important that people are helped to make 
decisions themselves wherever possible.  

The MCA sets out five key principles which must underlie everything someone 
does in relation to someone who may lack capacity to make some decisions. The 
five key principles are:  

• It should be assumed that everyone can make their own decisions 
unless it is proved otherwise 

• A person should have all the help and support possible to make and 
communicate their own decision before anyone concludes that they lack 
capacity to make their own decision 

• A person should not be treated as lacking capacity just because they 
make an unwise decision 

• Actions or decisions carried out on behalf of someone who lacks 
capacity must be in their best interests 

• Actions or decisions carried out on behalf of someone who lacks 
capacity should limit their rights and freedom of action as little as 
possible 
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If there is doubt about a person’s mental capacity, consideration needs to be given 
as to whether the person lacks capacity to make that particular decision, as they 
may have capacity to make some decisions but not others. This does not 
necessarily mean that a person’s mental capacity has to be reassessed each time 
a decision needs to be taken. If there is a reasonable belief that the person lacks 
the capacity to make a decision based on prior knowledge of that person then the 
decision can be made by a parent or representative, as appropriate. Subject to 
the principles above, there are four key questions to consider in determining 
whether someone is able to make a decision: 

• Can the person understand information relevant to the decision, 
including understanding the likely consequences of making, or not 
making the decision? 

• Can they retain this information for long enough to make the decision? 

• Can they use and weigh the information to arrive at a choice? 

• Can they communicate their decision in any way? 

If the answer to any of these questions is ‘no’ (bearing in mind that if an 
individual needs a lot of support to make and communicate a decision it 
does not mean they are incapable of making a decision) then the person lacks 
capacity to make that decision at that time. 

The Special Educational Needs and Disability Regulations 2014 specify the 
particular occasions when a representative or parent has to act on behalf of a 
young person who lacks capacity or a representative if the child or young person’s 
parent lacks capacity.  

There are some occasions when a local authority must take account of the views 
of the young person as well as any representative. These are when the local 
authority is:  

• having regard to the views and wishes of a child, the child’s parent or a 
young person when carrying out its functions under Part III of the Act 
(Section 19) 

• consulting children, their parents and young people when carrying out its 
duty to keep education and care provision for disabled children and 
young people and those with SEN under review (Section 27) 

• publishing the comments of children, their parents and young people 
about its Local Offer and involving these people in preparing and 
reviewing the Local Offer (Section 30), and  
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• arranging for information and advice to be provided to children, their 
parents and young people and taking steps to make information and 
advice services known to those people (Section 32) 

The Regulations also specify the following occasions when the local authority 
considers the views of the representative instead of the parent or young person. 
These are where the child’s parent or young person is:  

• expressing their wishes, being notified, consulted and copied documents, 
agreeing or taking decisions in relation to needs assessments, 
re-assessments and EHC plans (Sections 33, 36, 38, 39, 40, 42 and 44) 

• being admitted to special provision where they do not have an EHC plan 
(Section 34) 

• requesting a Personal Budget (Section 49) 

• appealing to the Tribunal (Section 51) 

• participating in mediation and resolving disagreements (Sections 52, 53, 
54, 55, 56 and 57) 

• being consulted about making special educational provision otherwise 
than in a school or post-16 institution (Section 61) 

• being informed that special educational provision is being made for them 
or their child (Section 68) 

• similar provisions in relation to detained persons 

Further advice about the MCA is available from the Ministry of Justice website – a 
link is given in the References section under Annex 1. 
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Annex 2:  Improving practice and staff training in 
education settings 
Early years providers, schools and colleges are responsible for deciding what 
external support to seek and for setting their own priorities for the continuous 
professional development of their staff. The support described in this guidance 
can be delivered most effectively in education settings which adopt structured 
approaches to engaging parents and children, tracking and measuring progress of 
pupils with SEN, and where there is a good level of knowledge across all staff of 
different types of SEN and suitable teaching approaches and interventions. Where 
a setting has a SENCO, they should play an important role in advising on and 
contributing to the broader support provided by schools and the professional 
development of other teachers and staff. 

A range of organisations offer support and training to schools  on overall 
identification and teaching approaches for pupils with SEN as well as on specific 
conditions. 

Many aspects of the approach set out in Chapter 6 draw on learning from the 
piloting and subsequent work of Achievement for All (www.afa3as.org.uk). This 
demonstrates that when a whole-school approach to supporting pupils with SEN is 
taken, along with effective engagement with parents, there can be a clear impact 
on attainment.  

Schools, colleges and early years providers who need to improve the knowledge 
and skills of staff in relation to specific conditions can access information, advice 
and training materials that have been developed through the Department for 
Education’s voluntary and community sector grants programme. NASEN provides 
a SEN Gateway that enables access to a broad range of materials and support 
services across the range of SEN (www.sendgateway.org.uk).  

The Excellence gateway provides access to resources to support professional 
development in the FE and Skills sector (www.excellencegateway.org.uk).  

Early Support provides a range of information materials to families and 
professionals www.ncb.org.uk/earlysupport. 

The following organisations provide advice, information and training on specific 
impairments: 

• The Autism Education Trust for children and young people on the Autism 
Spectrum (www.autismeducationtrust.org.uk) 

• The Communications Trust for speech, language and communication 
difficulties (www.thecommunicationtrust.org.uk) 

http://www.afa3as.org.uk/
http://www.sendgateway.org.uk/
http://www.excellencegateway.org.uk/
http://www.ncb.org.uk/earlysupport
http://www.autismeducationtrust.org.uk/
http://www.thecommunicationtrust.org.uk/
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• The Dyslexia SpLD Trust on dyslexia and literacy difficulties 
(www.thedyslexia-spldtrust.org.uk) 

• The National Sensory Impairment Partnership for vision impairment, 
hearing impairment and multi-sensory impairment (www.natsip.org.uk)   

Each of these organisations is working with funding from the Department for 
Education to support the reforms to the SEN system. 

MindEd (www.minded.org.uk)  is an e-learning portal aimed at supporting all 
adults working with children and young people. It provides simple, clear guidance 
on children and young people's mental health, wellbeing and development.  

  

http://www.thedyslexia-spldtrust.org.uk/
http://www.natsip.org.uk/
http://www.minded.org.uk/
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Glossary of terms 
Academy: A state-funded school in England that is directly funded by the 
Department for Education, through the Education Funding Agency. Academies are 
self-governing and independent of local authority control. 

Access to Work: An Access to Work grant from the Department for Work and 
Pensions helps to pay for practical support for young people and adults who have 
a disability, health or mental health condition so they can start work, stay in work 
or start their own business. It can pay for things like special equipment, fares to 
work if public transport is not practical, a support worker or coach in the workplace 
or a communicator at a job interview. 

Annual review: the review of an EHC plan which the local authority must make as 
a minimum every 12 months.  

Armed Forces Covenant: The armed forces covenant sets out the relationship 
between the nation, the government and the armed forces. It recognises that the 
whole nation has a moral obligation to members of the armed forces and their 
families and it establishes how they should expect to be treated. The Covenant 
states that the children of service personnel should have the same standard of, 
and access to, education (including early years services) as any other UK citizen 
in the area in which they live. 

Care Plan: A record of the health and/or social care services that are being 
provided to a child or young person to help them manage a disability or health 
condition. The Plan will be agreed with the child’s parent or the young person and 
may be contained within a patient’s medical record or maintained as a separate 
document. Care Plans are also maintained by local authorities for looked after 
children – in this instance the Care Plan will contain a Personal Education Plan in 
addition to the health and social care elements. 

Child and Adolescent Mental Health Services (CAMHS): These services 
assess and treat children and young people with emotional, behavioural or mental 
health difficulties. They range from basic pastoral care, such as identifying mental 
health problems, to specialist ‘Tier 4’ CAMHS, which provide in-patient care for 
those who are severely mentally ill. 

Children and young people’s secure estate: This comprises three types of 
establishment – secure children’s homes, secure training centres and young 
offender institutions. 

Comprehensive Health Assessment Tool (CHAT): An assessment tool for 
young people in the youth justice system. It ensures that young people in the 
secure estate and in the community receive a comprehensive assessment of their 
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physical and mental health, substance misuse and neuro-disability needs on entry 
to the system. 

Compulsory school age: A child is of compulsory school age from the beginning 
of the term following their 5th birthday until the last Friday of June in the year in 
which they become 16, provided that their 16th birthday falls before the start of the 
next school year. 

Disabled Students Allowance (DSA):  An allowance for undergraduate or post-
graduate students who have a disability or long-term health condition, mental 
health condition or specific learning difficulty such as dyslexia or dyspraxia which 
affects their ability to study. It can be used to pay for things such as special 
equipment, a note-taker or transport costs. 

Disagreement resolution: This is a statutory service commissioned by local 
authorities to provide a quick and non-adversarial way of resolving disagreements 
between parents or young people and bodies responsible for providing education, 
whether the child or young person has an EHC plan or not, or health and social 
care in relation to EHC assessments and plans. Disagreement resolution services 
can also be used in cases of disagreement between local authorities and health 
commissioning bodies during EHC needs assessments, the drawing up of EHC 
plans or the reviewing of those plans. 

Early Help Assessment: A social care assessment of a child and his or her 
family, designed to identify needs at an early stage and enable suitable 
interventions to be put in place to support the family. 

Early Support Programme: The Early Support Programme co-ordinates health, 
education and social care support for the parents and carers of disabled children 
and young people from birth to adulthood. A key worker is assigned to families 
that join the Programme. 

Early Years Foundation Stage (EYFS): The foundation stage begins when 
children reach the age of three. Many children attend an early education setting 
soon after their third birthday. The foundation stage continues until the end of the 
reception year and is consistent with the National Curriculum. It prepares children 
for learning in Year 1, when programmes of study for Key Stage 1 are taught. 

Early years provider: A provider of early education places for children under five 
years of age. This can include state-funded and private nurseries as well as child 
minders. 

Education Funding Agency (EFA): An arm of the Department for Education that 
manages the funding for learners between the ages of 3 and 19 years and for 
those with SEN or disabilities between the ages of 3 and 25. The EFA allocates 
funding to 152 local authorities for maintained schools and voluntary aided 
schools. It is also responsible for funding and monitoring academies, University 
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Technical Colleges, studio schools and free schools, as well as building 
maintenance programmes for schools and sixth-form colleges. 

Education, Health and Care plan (EHC plan): An EHC plan details the 
education, health and social care support that is to be provided to a child or young 
person who has SEN or a disability. It is drawn up by the local authority after an 
EHC needs assessment of the child or young person has determined that an EHC 
plan is necessary, and after consultation with relevant partner agencies. 

Elected members: The elected members of a county council or unitary local 
authority (as opposed to the salaried officials of the council or local authority). 
Some elected members have a lead responsibility for specific areas of policy, for 
example the Lead Member for Children’s Services.  

First-tier Tribunal (Special Educational Needs and Disability): An independent 
body which has jurisdiction under section 333 of the Education Act 1996 for 
determining appeals by parents against local authority decisions on EHC needs 
assessments and EHC plans. The Tribunal’s decision is binding on both parties to 
the appeal. The Tribunal also hears claims of disability discrimination under the 
Equality Act 2010. 

Free school: A free school is a type of academy, which is free to attend, but is not 
controlled by the local authority. Free schools receive state funding via the 
Education Funding Agency. Parents, teachers, businesses or charities can submit 
an application to the Department for Education to set up a free school.  

Further education (FE) college: A college offering continuing education to young 
people over the compulsory school age of 16. The FE sector in England includes 
general further education colleges, sixth form colleges, specialist colleges and 
adult education institutes. 

Graduated approach: A model of action and intervention in early education 
settings, schools and colleges to help children and young people who have 
special educational needs. The approach recognises that there is a continuum of 
special educational needs and that, where necessary, increasing specialist 
expertise should be brought to bear on the difficulties that a child or young person 
may be experiencing. 

Health and Wellbeing Board: A Health and Wellbeing Board acts as a forum 
where local commissioners across the NHS, social care and public health work 
together to improve the health and wellbeing of their local population and reduce 
health inequalities. The boards are intended to increase democratic input into 
strategic decisions about health and wellbeing services, strengthen working 
relationships between health and social care and encourage integrated 
commissioning of health and social care services. 
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Healthwatch England: Healthwatch England is an independent consumer 
champion, gathering and representing the views of the public about health and 
social care services in England. It operates both at a national and local level and 
ensures the views of the public and people who use services are taken into 
account. Healthwatch England works as part of the Care Quality Commission. 

Healthy Child Programme: The Healthy Child Programme covers pregnancy and 
the first five years of a child’s life, focusing on a universal preventative service that 
provides families with a programme of screening, immunisation, health and 
development reviews, supplemented by advice around health, wellbeing and 
parenting. 

Independent Reviewing Officer (IRO): The appointment of an IRO is a statutory 
requirement for local authorities under the Adoption and Children Act 2002. IROs 
make an important contribution to the goal of significantly improving outcomes for 
looked after children. Their primary focus is to quality assure the care planning 
process for each child, and to ensure that his or her current wishes and feelings 
are given full consideration. 

Independent school: A school that is not maintained by a local authority and is 
registered under section 464 of the Education Act 1996. Section 347 of the Act 
sets out the conditions under which an independent school may be approved by 
the Secretary of State as being suitable for the admission of children with EHC 
plans. 

Independent supporter: A person recruited locally by a voluntary or community 
sector organisation to help families going through an EHC needs assessment and 
the process of developing an EHC plan. This person is independent of the local 
authority and will receive training, including legal training, to enable him or her to 
provide this support. 

Information, Advice and Support Services: Information, Advice and Support 
Services provide advice and information to children with SEN or disabilities, their 
parents, and young people with SEN or disabilities. They provide neutral and 
factual support on the special educational needs system to help the children, their 
parents and young people to play an active and informed role in their education 
and care. Although funded by local authorities, Information, Advice and Support 
Services are run either at arm’s length from the local authority or by a voluntary 
organisation to ensure children, their parents and young people have confidence 
in them. 

Joint Strategic Needs Assessment (JSNA): Joint strategic needs assessments 
(JSNAs) analyse the health needs of populations to inform and guide 
commissioning of health, wellbeing and social care services within local authority 
areas. The JSNA’s central role is to act as the overarching primary evidence base 
for health and wellbeing boards to decide on key local health priorities.  
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Local Offer: Local authorities in England are required to set out in their Local 
Offer information about provision they expect to be available across education, 
health and social care for children and young people in their area who have SEN 
or are disabled, including those who do not have Education, Health and Care 
(EHC) plans. Local authorities must consult locally on what provision the Local 
Offer should contain.  

Maintained school: For the purposes of this Code, schools in England that are 
maintained by a local authority – any community, foundation or voluntary school, 
community special or foundation special school. 

Mediation: This is a statutory service commissioned by local authorities which is 
designed to help settle disagreements between parents or young people and local 
authorities over EHC needs assessments and plans and which parents and young 
people can use before deciding whether to appeal to the First-Tier Tribunal about 
decisions on assessment or the special educational element of a plan. Mediation 
can cover any one or all three elements of an EHC plan and must be offered to 
the parent or young person when the final plan is issued, but they are not able to 
appeal to the Tribunal about the health and social care aspects of the plan. 

National curriculum: This sets out a clear, full and statutory entitlement to 
learning for all pupils, determining what should be taught and setting attainment 
targets for learning. It also determines how performance will be assessed and 
reported. 

National Offender Management Service (NOMS): NOMS is an executive 
agency of the Ministry of Justice. It is responsible for the running of prison and 
probation services, rehabilitation services for prisoners leaving prison, ensuring 
support is available to stop people re-offending, contract managing private sector 
prisons and services such as the Prisoner Escort Service and electronic tagging, 
and contract managing 35 Probation Trusts. 

NHS Continuing Care: NHS Continuing Care is support provided for children and 
young people under 18 who need a tailored package of care because of their 
disability, an accident or illness. 

NHS Continuing Healthcare: NHS Continuing Healthcare is the name given to a 
package of care that is arranged and funded solely by the NHS for individuals 
aged 18 and over who are not in hospital but have complex ongoing healthcare 
needs. It can be provided in any setting, for example in the home or in a 
residential care home. 

NHS England: NHS England is an independent body, at arm’s length to the 
government and held to account through the NHS Mandate. Its main role is to 
improve health outcomes for people in England by providing national leadership 
for improving outcomes and driving up the quality of care; overseeing the 
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operation of clinical commissioning groups; allocating resources to clinical 
commissioning groups, and commissioning primary care and specialist services. 

NHS foundation trust: NHS foundation trusts are not-for-profit corporations that 
provide NHS hospital, mental health and ambulance services. NHS foundation 
trusts are not directed by the Government, but are accountable to their local 
communities through their members and governors, to their commissioners 
through contracts and to Parliament through their annual report and accounts. 
Foundation trusts are registered with and inspected by the Care Quality 
Commission.  

NHS Mandate: The NHS Mandate is issued by the government to NHS England.  
It sets out the government’s ambition for the National Health Service and provides 
direction to NHS England. The mandate will be reviewed annually.  

NHS trust: NHS trusts are public sector bodies that provide community health, 
hospital, mental health and ambulance services on behalf of the NHS in England 
and Wales. Each trust is headed by a board consisting of executive and non-
executive directors, and is chaired by a non-executive director. 

Non-maintained special school: Schools in England approved by the Secretary 
of State under section 342 of the Education Acct 1996 as special schools which 
are not maintained by the state but charge fees on a non-profit-making basis. Most 
non-maintained special schools are run by major charities or charitable trusts. 

Ofsted: Office for Standards in Education, a non-Ministerial government 
department established under the Education (Schools) Act 1992 to take 
responsibility for the inspection of all schools in England. Her Majesty’s Inspectors 
(HMI) form its professional arm. 

Parent: Under section 576 of the Education Act 1996, the term ‘parent’ includes 
any person who is not a parent of the child, but has parental responsibility (see 
below) or who cares for him or her. 

Parent Carer Forum: A Parent Carer Forum is a group of parents and carers of 
disabled children who work with local authorities, education, health and other 
providers to make sure the services they plan and deliver meet the needs of 
disabled children and families. 

Parental responsibility: Parental responsibility is defined under Section 3 (1) of 
the Children Act 1989 as meaning all the duties, rights, powers, responsibilities 
and authority which parents have with respect to their children and their children’s 
property. Under Section 2 of the Children Act 1989, parental responsibility falls 
upon: 

• all mothers and fathers who were married to each other at the time of the 
child’s birth (including those who have since separated or divorced) 
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• mothers who were not married to the father at the time of the child’s 
birth, and 

• fathers who were not married to the mother at the time of the child’s 
birth, but who have obtained parental responsibility either by agreement 
with the child’s mother or through a court order 

Under Section 12 of the Children Act 1989, where a court makes a residence 
order in favour of any person who is not the parent or guardian of the child, that 
person has parental responsibility for the child while the residence order remains 
in force. 

Under section 33 (3) of the Children Act 1989, while a care order is in force with 
respect to a child, the social services department designated by the order will have 
parental responsibility for that child, and will have the power (subject to certain 
provisions) to determine the extent to which a parent or guardian of the child may 
meet his or her parental responsibility for the child. The social services department 
cannot have parental responsibility for a child unless that child is the subject of a 
care order, except for very limited purposes where an emergency protection order 
is in force under Section 44 of the Children Act 1989. 

Personal Budget: A Personal Budget is an amount of money identified by the 
local authority to deliver provision set out in an EHC plan where the parent or 
young person is involved in securing that provision. The funds can be held directly 
by the parent or young person, or may be held and managed on their behalf by 
the local authority, school, college or other organisation or individual and used to 
commission the support specified in the EHC plan. 

Personal Education Plan: An element of a Care Plan maintained by a local 
authority in respect of a looked after child, which sets out the education needs of 
the child. If a looked after child has an EHC plan, the regular reviews of the EHC 
plan should, where possible, coincide with reviews of the Personal Education 
Plan. 

Portage: Planned, home-based educational support for pre-school children with 
special educational needs. Local authorities usually provide Portage services. The 
Portage service is named after the town of Portage, Wisconsin, USA. There is an 
active and extensive network of Portage services in the UK, developed by the 
National Portage Association, which provides a Code of Practice and accredited 
training. 

Pupil Referral Unit (PRU): Any school established and maintained by a local 
authority under section 19 (2) of the Education Act 1996 which is specially 
organised to provide education for pupils who would otherwise not receive suitable 
education because of illness, exclusion or any other reason. 
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Service Children’s Education (SCE): SCE oversees the education of UK Service 
children abroad. It is funded by the Ministry of Defence and operates its own 
schools as well as providing advice to parents on UK and overseas schools. 

Special Educational Needs (SEN): A child or young person has SEN if they have 
a learning difficulty or disability which calls for special educational provision to be 
made for him or her. A child of compulsory school age or a young person has a 
learning difficulty or disability if he or she has a significantly greater difficulty in 
learning than the majority of others of the same age, or has a disability which 
prevents or hinders him or her from making use of educational facilities of a kind 
generally provided for others of the same age in mainstream schools or 
mainstream post-16 institutions. 

Special Educational Needs Co-ordinator (SENCO): A qualified teacher in a 
school or maintained nursery school who has responsibility for co-ordinating SEN 
provision. In a small school, the headteacher or deputy may take on this role. In 
larger schools there may be a team of SENCOs. Other early years settings in 
group provision arrangements are expected to identify an individual to perform the 
role of SENCO and childminders are encouraged to do so, possibly sharing the 
role between them where they are registered with an agency.  

Special educational provision: Special educational provision is provision that is 
different from or additional to that normally available to pupils or students of the 
same age, which is designed to help children and young people with SEN or 
disabilities to access the National Curriculum at school or to study at college. 

Special school: A school which is specifically organised to make special 
educational provision for pupils with SEN. Special schools maintained by the local 
authority comprise community special schools and foundation special schools, and 
non-maintained (independent) special schools that are approved by the Secretary 
of State under Section 342 of the Education Act 1996. 

Speech and language therapy: Speech and language therapy is a health care 
profession, the role and aim of which is to enable children, young people and 
adults with speech, language and communication difficulties (and associated 
difficulties with eating and swallowing) to reach their maximum communication 
potential and achieve independence in all aspects of life. 

Virtual School Head (VSH): The Virtual School Head (VSH) is an officer of a 
local authority who leads a virtual school team that tracks the progress of children 
looked after by the authority as if they attended a single school. The Children and 
Families Act 2014 requires every local authority to appoint an officer who is an 
employee of that or another authority to discharge this duty. 
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Young person: A person over compulsory school age (the end of the academic 
year in which they turn 16). From this point the right to make decisions about 
matters covered by the Children and Families Act 2014 applies to the young 
person directly, rather than to their parents. 

Youth Justice Board (YJB): The Youth Justice Board for England and Wales is 
an executive non-departmental public body. Its board members are appointed by 
the Secretary of State for Justice. The YJB oversees the youth justice system in 
England and Wales, works to prevent offending and reoffending by children and 
young people under the age of 18 and ensures that custody for them is safe, 
secure and addresses the causes of their offending behaviour. 

Youth Offending Team (YOT): Youth offending teams are part of local authorities 
and are separate from the police and the justice system. They work with local 
agencies including the police, probation officers, health, children’s services, 
schools and the local community, to run local crime prevention programmes, help 
young people at the police station if they’re arrested, help young people and their 
families at court, supervise young people serving a community sentence and stay 
in touch with a young person if they’re sentenced to custody. 
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Tribunal Procedure (First-tier Tribunal)(Health, Education and Social Care 
Chamber) Rules 2008 
Tribunals, Courts and Enforcement Act 2007 

Annex 1: Mental Capacity 
Mental Capacity Act 2005 (MoJ)

https://www.gov.uk/government/consultations/updating-our-care-and-support-system-draft-regulations-and-guidance
http://www.legislation.gov.uk/uksi/2006/1738/contents/made
https://www.gov.uk/complain-about-school
http://www.lgo.org.uk/making-a-complaint/submitting-a-complaint/top-tips/
http://www.ofsted.gov.uk/resources/information-for-parents-about-ofsteds-role-regulating-childcare
http://www.ofsted.gov.uk/resources/complaints-ofsted-about-schools-guidance-for-parents
https://www.gov.uk/government/organisations/education-funding-agency/about/complaints-procedure
https://www.gov.uk/government/organisations/skills-funding-agency/about/complaints-procedure
http://www.legislation.gov.uk/uksi/2010/1997/contents/made
https://www.gov.uk/government/publications/school-exclusion
http://www.healthwatch.co.uk/
https://www.justice.gov.uk/courts/rcj-rolls-building/administrative-court/applying-for-judicial-review
http://www.gov.uk/check-legal-aid
http://www.legislation.gov.uk/ukpga/2012/10/contents
http://www.legislation.gov.uk/uksi/2009/309/resources
http://www.legislation.gov.uk/uksi/2009/309/resources
http://www.lgo.org.uk/making-a-complaint/submitting-a-complaint/top-tips/
http://www.justice.gov.uk/tribunals/send/hearings/hearings-demo-videos
http://www.ombudsman.org.uk/
http://www.justice.gov.uk/tribunals/rules
http://www.justice.gov.uk/tribunals/rules
http://www.legislation.gov.uk/ukpga/2007/15/contents
http://www.justice.gov.uk/protecting-the-vulnerable/mental-capacity-act
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AM PM AM

AM PM AM

Constantine House F03

Mon 1st Tues 2nd

Endeavour House - Lime Floor 5 - LIME B2F5R2 Work from Home

Liquid Logic Training Part 1 - Face to Face - 10am-
4pm

Liquid Logic Training Part 2 - Face to Face - 10am-
3pm

Begin  Mandatory 
Elearning - Oracle and 

Liquid Logic - Liquid Logic 
Elearning to be 

completed prior to F2F 
session

First day - Equipment set up, logins, intros, 
Oracle, Access - Leads to support on the day 

Mon 8th Tues 9th
Constantine House F03



Constantine House - F02

AM PM AM

AM PM AM

QA - Independent Plan 
Launch - 10.30-1pm 

Annual Review Hub 
Overview - 1pm-2pm - 

Virtual 

Mon 15th Tues 16th

Mon 22nd 

Work from Endeavour House (am)
Work from Home

DBV (Delivering Better 
Value) -9.30-10.30 - 

VIRTUAL 

Tues 23rd

Work from Home

SES  - 2.30-3.30pm - 
Virtual                                                     

----------------------               
Begin difficult 

conversations and 
Complaints Task

PCNA'S  - 11.30-12.30  - Virtual                                                                                                         
---------------------------------------------                            

Continue and submit Difficult Conversations 
and Complaints tasks                                                                                                                      

---------------------------------------------                           
Transport - 1.30-2.30 - Virtual      

Independent Audit - QA

Liquid Logic Training Part 1 - Face to Face - 10am-
4pm

Liquid Logic Training Part 2 - Face to Face - 10am-
3pm



Family Services Health/DCO training - in person - 
1pm-5pm 

PM

Tues 30th
Endeavour House - Benjamin Britten

AM

Introduction to Provider Services - 11:15-12.30 - 
in person

DBV (Delivering Better 
Value) -9.30-10.30 - 

VIRTUAL 

Mon 29th
Floor 1 - F1R09 Conference Room West (West 

Suffolk House)

SES  - 2.30-3.30pm - 
Virtual                                                     

----------------------               
Begin difficult 

conversations and 
Complaints Task

PCNA'S  - 11.30-12.30  - Virtual                                                                                                         
---------------------------------------------                            

Continue and submit Difficult Conversations 
and Complaints tasks                                                                                                                      

---------------------------------------------                           
Transport - 1.30-2.30 - Virtual      



PM AM PM

PM AM PM

Constantine House F03

Weds 10th
West Suffolk House - Floor 3 - F3R05

Tues 2nd

Work from Home
Relevant Office Base

Weds 3rd

SEND Strategy - 2pm-
2.30pm - Virtual 

Liquid Logic Training Part 2 - Face to Face - 10am-
3pm

QA Session 1 - 111am-4pm West and Assessment Team

Dedicated time with Manager/Leads with Team 
at relevant Office - work through process maps, 

dashboards and manual 10am-3pm                                                             
South & Assesment Team - Endeavour House, 

Ipswich                                                                                                               
West - West Suffolk House, Bury                              

North - Riverside Offices - Lowestoft (tbc - 
possible meet at EH)

Tues 9th



Endeavour House or 
working from home 

PM AM PM

PM AM PM

Independent plan writing - QA

Weds 17th

Review notes, finish 
training and exploring 

useful links

Tues 16th

West Suffolk House -  GFR15Work from Home

Tues 23rd

Work from home

Weds 24th 

PCNA'S  - 11.30-12.30  - Virtual                                                                                                         
---------------------------------------------                            

Continue and submit Difficult Conversations 
and Complaints tasks                                                                                                                      

---------------------------------------------                           
Transport - 1.30-2.30 - Virtual      

QA Feedback 10-2.30                                                                                                                         

Liquid Logic Training Part 2 - Face to Face - 10am-
3pm

QA Session 1 - 111am-4pm West and Assessment Team



Suffolk CPD Modules
https://www.suffolkcpd.co.

uk/login  (use the Single 
Sign in option)    

What is an EHCP? (SENDIASS)

Training catalogue | Council for Disabled Children (create account, all free) Level 1 / Level 2 / Decisions Modules
What is a special educational need (SEN)? (SENDIASS)
What is a disability according to the Equality Act 2010? (SENDIASS)

Tues 30th
Endeavour House - Benjamin Britten

AM

Introduction to Provider Services - 11:15-12.30 - 
in person

Delivering Quality Annual Reviews

Fundamentals of Writing EHC Plans (2.0) - Enhance EHC Ltd - Enable.Help.Collaborate

What is an EHCP and who is it for? (Council for Disabled Children video)
Education, Health and Care plans | (IPSEA) Independent Provider of Special Education Advice
SEND Code of Practice – Chapter 9 is main one to read

Reimagining Leadership and Management Training - LEADS ONLY 

Introduction to Education Health Care Plans
SEND Awareness
Writing Quality Advice (Social, Care, Education and 
Annual Review Guide

Useful Links 

PCNA'S  - 11.30-12.30  - Virtual                                                                                                         
---------------------------------------------                            

Continue and submit Difficult Conversations 
and Complaints tasks                                                                                                                      

---------------------------------------------                           
Transport - 1.30-2.30 - Virtual      

QA Feedback 10-2.30                                                                                                                         

https://learning.councilfordisabledchildren.org.uk/
https://www.youtube.com/watch?v=9hquPBMwN-o
https://www.youtube.com/watch?v=TCnZRXOQxy4&t=173s
https://www.youtube.com/watch?v=zjl6n4aeZx4
https://www.youtube.com/watch?v=ughC-a5RhAc&t=19s
https://www.ipsea.org.uk/pages/category/education-health-and-care-plans
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf
https://enhanceehc.co.uk/product/fundamentals-of-writing-ehc-plans-2-0/
../../../../../intranet-HR/SitePages/Reimagine-Leadership-%26-Management-Programme.aspx
https://www.suffolkcpd.co.uk/login  (use the Single Sign in option)
https://www.suffolkcpd.co.uk/login  (use the Single Sign in option)
https://www.suffolkcpd.co.uk/login  (use the Single Sign in option)
https://www.youtube.com/watch?v=zjl6n4aeZx4
https://learning.councilfordisabledchildren.org.uk/
https://www.youtube.com/watch?v=9hquPBMwN-o
https://www.youtube.com/watch?v=TCnZRXOQxy4&t=173s
https://enhanceehc.co.uk/product/fundamentals-of-writing-ehc-plans-2-0/
https://www.youtube.com/watch?v=ughC-a5RhAc&t=19s
https://www.ipsea.org.uk/pages/category/education-health-and-care-plans
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf
../../../../../intranet-HR/SitePages/Reimagine-Leadership-%26-Management-Programme.aspx


AM PM AM

AM PM AM

Endeavour House - Elisabeth Frink

Thurs 11th Fri 12th
Constantine House F01 / F02

Work from Home

Thur 4th Fri 5th
Work from Home

Complete Mandatory Elearning - Oracle and Liquid 
Logic - Liquid Logic Elearning to be completed prior 

to F2F session

QA Session 1 - 10am-4pm South and North Teams QA Session 2 - 10am-2pm - Independent Audit 

Review Useful Links at the 
bottom of the timetable 

Complete Liquid Logic e 
learning



AM PM AM

AM PM AM

WHOLE SERVICE TRAINING - Difficult 
Conversations - Ufford Park 

Independent Plan Writing - QA  submit by 5pm

Ufford Park - See calendar invite for details 

Health Introduction to 
Intergrated Community 

Paediatrics Service (ICPS)  - 
10:30-12pm - Virtual 

Final Sign off with managers in relevant office  
 1-2pm - Virtual 

A Day in the life of a 
Coordinator

 F2F - 1.30-3pm                                 
-------------                                     

Funding  - 3.30-4pm  - 
virtual 

Fri 19th

Thurs 25th 
Constantine House - F01 Relevant Office Base

Fri 26th

Work from home

Thurs 18th

QA Session 1 - 10am-4pm South and North Teams QA Session 2 - 10am-2pm - Independent Audit 



What is an EHCP? (SENDIASS)

Training catalogue | Council for Disabled Children (create account, all free) Level 1 / Level 2 / Decisions Modules
What is a special educational need (SEN)? (SENDIASS)
What is a disability according to the Equality Act 2010? (SENDIASS)

Fundamentals of Writing EHC Plans (2.0) - Enhance EHC Ltd - Enable.Help.Collaborate

What is an EHCP and who is it for? (Council for Disabled Children video)
Education, Health and Care plans | (IPSEA) Independent Provider of Special Education Advice
SEND Code of Practice – Chapter 9 is main one to read

Reimagining Leadership and Management Training - LEADS ONLY 

Useful Links 

Health Introduction to 
Intergrated Community 

Paediatrics Service (ICPS)  - 
10:30-12pm - Virtual 

Final Sign off with managers in relevant office  
 1-2pm - Virtual 

Funding - 3.30-4pm  - virtual

A Day in the life of a 
Coordinator

 F2F - 1.30-3pm                                 
-------------                                     

Funding  - 3.30-4pm  - 
virtual 

https://learning.councilfordisabledchildren.org.uk/
https://learning.councilfordisabledchildren.org.uk/
https://www.youtube.com/watch?v=9hquPBMwN-o
https://www.youtube.com/watch?v=9hquPBMwN-o
https://www.youtube.com/watch?v=TCnZRXOQxy4&t=173s
https://www.youtube.com/watch?v=TCnZRXOQxy4&t=173s
https://www.youtube.com/watch?v=zjl6n4aeZx4
https://www.youtube.com/watch?v=zjl6n4aeZx4
https://www.youtube.com/watch?v=ughC-a5RhAc&t=19s
https://www.youtube.com/watch?v=ughC-a5RhAc&t=19s
https://www.ipsea.org.uk/pages/category/education-health-and-care-plans
https://www.ipsea.org.uk/pages/category/education-health-and-care-plans
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/398815/SEND_Code_of_Practice_January_2015.pdf
https://enhanceehc.co.uk/product/fundamentals-of-writing-ehc-plans-2-0/
https://enhanceehc.co.uk/product/fundamentals-of-writing-ehc-plans-2-0/
../../../../../intranet-HR/SitePages/Reimagine-Leadership-%26-Management-Programme.aspx
../../../../../intranet-HR/SitePages/Reimagine-Leadership-%26-Management-Programme.aspx


PM

PM

Endeavour House - Elisabeth Frink

Fri 12th

Fri 5th
Work from Home

Complete Mandatory Elearning - Oracle and Liquid 
Logic - Liquid Logic Elearning to be completed prior 

to F2F session

QA Session 2 - 10am-2pm - Independent Audit 



PM

PM

Independent Plan Writing - QA  submit by 5pm

Final Sign off with managers in relevant office  
 1-2pm - Virtual 

Fri 19th

Relevant Office Base

Fri 26th

Work from home

QA Session 2 - 10am-2pm - Independent Audit 



VSEND session to be booked -  to include Cohort 8Emailed 27/08
Social Care Session to be booked - to include Cohort 8Teams 18/08

Final Sign off with managers in relevant office  
 1-2pm - Virtual 







Health to include 
cohorts 7, 8 & 9
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